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\mendment of copyright laws. 



Committee on Patents, 
House of Representatives, 

Wednesday^ May 5, 1916. 

The committee this day met, Hon. Martin A. Morrison (chairman) 
presiding. 

The Chairman. You may proceed with your statement, Mr. Put- 
nam. 

STATEMENT OF MB. OEOBGE HAVEN PTTTNAM, NEW TOBK, N. T. 

Mr. Putnam. Mr. Chairman and gentlemen, I am here on behalf 
of the book and periodical publishers of the United States and of 
their clients, the authors, to ask you to prevent the enactment of 
House bill No. 3035. The bill proposes an amendment to the exist- 
ing copyright statute as follows : 

UiM)n the expiration of the copyright of a book, or the renewal thereof, should 
the same be renewed, there shall exist no superior rights of any nature what- 
soever In tlie publisher or former proprietor thereof to the matter which has 
been the subject of copyright or to the name or title thereof, but both the mat- 
ter which has been the subject of copyright and its name or title shall fall into 
the public domain and thereafter be forever free to the unrestricted use of the 
public. 

I submit as the first objection to the proposed amendment that it 
is not germane to the copyright law. If there were any ground for 
such a measure as is proposed, the measure should find place in some 
law other than that which has to do with the control of copyrighted 
property. The copyright statute is concerned only with the pro- 
tection of material which is in itself copyrightable, and this con- 
cern or control is limited to a specific term of years. Such material, 
in advance of the beginning of the copyright term and after this 
term has expired, is subject not to the provisions of the copyright 
statute but to the precedents established under the common law. 
The amendment starts with the assumption that it is dealing with 
material, a book for instance, after the expiration of the term of 
copyright. 

1 contend that such book or other article can not after the expira- 
tion of the copyright term be affected by the provisions of a law 
which has to do with the subject only during the continuation of 
such term. The register of copyrights, who, if I understand rightly, 
is the official adviser of this committee on matters connected with 
copyright law, has given an opinion in line with the contention 
here maintained by myself, to the effect that the proposed amend- 
ment is not germane to copyright, and that the courts would so 
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hold. This committee represents for Congress and for the country 
as a whole the conclusions arrived at by men who are assumed to 
have made themselves experts in the iraming and interpretation 
of laws relating to copyrights and to patents. 

I respectfully submit that vour honorable body ought not to place 
itself in the position of confusing the copyright law with an addi- 
tion which when tested in the courts will be thrown out as not per- 
tinent and as tending to confuse the working of the copyright 
statute. 

Second. The amendment has for its purpose the putting to one 
side of a long series of precedents established by decisions of the 
courts in England and in the United States for the protection, 
under the principles of common law, of continuing labor and or 
continuing investments. 

Such labor and investments produce from time to time, in con- 
nection with an article, which it called a " good-will " property. It 
is the theory of the courts that it is to the interests of the com- 
munity, as well as a matter of justice to those who invest time and 
money, that such investments shall be encouraged. 

A " good-will " property is built up in connection with an article, 
whether it be a book, or a pen, or a production like chocolate of a 
certain character and quality (such, for instance, as Baker's choco- 
late), or any other standardized article. By "standardized" article 
I mean an article that can be specifically described and identified. 
It is only for such an article that a continuing investment of labor 
and of money can be made profitable. Investment of money is 
made not only for the manufacturing and for the maintenance of a 
standard of quality, but for the improvement or development of the 
intrinsic value and general usefulness of such article. When such 
article, whether it be a l)ook or a l^rand of chocolate, has secured 
favor, it becomes profitable to make its quality known by increasing 
advertising outlays. Through these outlays the knowledge and the 
favor of the public are secured and the article becomes of increasing 
property value. This is the history of a long series of standardized 
articles which have secured public favor. It is jilso the history of 
a series of books, chiefly belonging to the class of reference books, 
which can retain public favor only by being from year to year or 
from decade to decade improved, I'evised, and extended with new 
material — kept up to date for the needs of the student or of the 
general reader. This "good-will" property has been secured and 
has been protected by the courts for articles which do not come 
under the copyright law at all. 

The right to protect the original investor in his investment and 
to prevent the public from being confused by the competition of 
another article or book different in quality and material, but at- 
tempting to carry the same name, has again and again been protected 
by the courts. A noteworthy instance is that of "Chatterbox," a 
name utilized to cover material collected from year to year in 
annual volumes prepared for the use of young people, material origi- 
nating in Great Britain, which did not secure, and could not secure, 
American copyright. In repeated decisions the courts took the 
ground that the name "Chatterbox" must not be used by competi- 
tors to cover other and different material. This was not only a mat- 
ter of justice to the publishers on both sides of the Atlantic who 
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had built up, by skillful editing and advertising, a property in 
Chatterbox, out a protection to tne public. 

There is, therefore, irrespective entirely of copyright statute, a 
property right that can be protected under the common law, and that 
IS so protected by courts on both sides of the Atlantic. The common- 
law precedents m England and the United States are very largely 
identical. The copyright statute does not undertake to put to one 
side the protection accorded to articles, books, or pictures under the 
common law. It simply supplements such protection during the 
term allotted by the law, with a protection that is more specific and 
more easily enforced and, therefore, more effective. At the end of 
the copyright term the owner of the book, or other articles, can, of 
course, no longer claim the advantage of the special class of protec- 
tion given under the statute. The material in his volume is in the 
public domain, open for reprinting by any competitor. If, however, 
during the first term of the copyright, or some extension of such 
term, or after both terms have expired, the producer of the book has 
been able to build up a "good-will" value for it, if he has served 
the community with a work of reference by reshaping this from 
decade to decade with new material, the collection of which has in- 
volved editorial outlay; if he has made known by expensive adver- 
tising the character and value of the book throughout the country, 
he has secured for his title a good-will protection under the common 
law, which is entirely apart Irom the special and limited protection 
given to the book under the copyright statute. It is difficult to 
understand why a work that has been sufficiently valuable to be 
entitled to the additional protection of copyright law for a term of 
years should on that ground be deprived of the advantage of the 
continuing protection for a title which has established a good-will 
character and a good-will value. 

I may present as an example the book that I hold in my hand, 
Putnam's labular Views of Universal History. This book, compiled 
by my father, was first published in 1832. It was revised by my 
father from decade to decade in successive editions until 1872, the 
year of his death. It has been revised by myself in successive 
editions since 1872, and the book that I now have in mv hand has 
been brought down to 1915. There is, of course, no claim to the 
copyright protection of the material in this book for the editions 
pnnted back of the term of the present copyright. There is, how- 
ever, a legitimate claim to the protection of the title which for nearly 
a century has been connected with material of continuing and in- 
creasing value for reference. 

Why should this Tabular Views of Universal History, simply 
because it has at different times for different editions enjoyed the 
protection of a copyright law, forfeit or fail to secure such protec- 
tion as has been accorded and maintained for such a volume as Chat- 
terbox, which never had any claim to copyright protection? The 
purpose of such an amendment as that now under consideration is 
to enable B to secure some advantage from the initiative, skill, labor, 
and investment of A. On what other grounds does he covet the 
use of the title which, through the efforts of A, has come to be favor- 
ably known to the public? He wants to take the advantage of A's 
advertising. He want to confuse the public with the idea that when 
they are buying B's material, they are really securing the article 
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that has, through A's efforts, become favorably known. For what 
other reason does he covet the use of A's title? There is no diffi- 
culty in creating new titles for new books. 

We all know that there is much difference between works of refer- 
ence. Some are comprehensive and some are scrappy. Some are the 
work of skilled and scholarly editors, and some are hastily put to- 
gether by hack writers who have no expert knowledge of the subject 
matter. A buyer can not at once determine, in looking at the outside 
of a book or in skimming its pages, whether or not its information is 
authoritative. This is a matter that may take some time to test. 
The buyer, therefore, is guided by the reputation of the work. He 
knows something about the value of the imprint of the publishers as 
connected with other more or less similar works. He has some 
knowledge, possibly, of the names of the editors. He knows that the 
work has in its successive editions secured increasing reputation. It 
is this reputation that the people desiring to appropriate the title 
want to get the advantage of. If there were not to be advantage in 
confusing the public and in taking the results of the other man's 
efforts and investment they could do just as well with a title created 
by themselves. 

The books affected by this amendment are not many in number. 
They constitute but a small division of the mass of publications. 
The amendment does not affect in any way novels or boons the mate- 
rial of which remains, in the continuing reprints, in the original 
form. It affects chiefly the special class of books — ^works of refer- 
ence — which, from the nature of the material, must be continually 
reshaped, so that after a few reprints the volume contains none, or 
hardly any, of the material of the original issue. If this course were 
not taken the public would be defrauded. 

Another class of publication affected by the bill as here worded is 
that of periodicals. There is, for instance, no copyright protection 
in the title of a weekly like the Saturday Evening Post of Phila- 
delphia. This paper has been issued imder this title for, I believe, 
more than a century. There is no Question of protecting the material 
which changes from week to week. As a result, however, of the 
skilled investment of successive editors and proprietors the Satur- 
day Evening Post has built up, connected with its title, an encn*- 
mous good- will value throughout the country. What is true of this 
journal is true of other journals. The value of the property is pro- 
portioned to the circulation, but the courts would always uphold, 
and have always upheld, the right to control that title against any 
appropriators who might endeavor to utilize the title for the sale 
of other periodical material. If there be justice in protecting the 
title of such a publication as the Saturday Evening Post the same 

grinciple applies exactly to Putnam's Tabular Views of Universal 
[istbry, Bartlett's Familiar Quotations, Cushing's Manual of Pro- 
cedure, Haswell's Engineers' Pocket-Book, Ploetz's Epitome of 
History, Roberts' Rules of Order, The Standard Dictionary, The 
Century Dictionary, The Book of Knowledge, etc., and to a series 
of important and continuing works of reference. 

In so far as this bill forbids the attempt to control beyond the 
term of copyright the matter which has been the subject of copy- 
right, it constitutes, of course, pure surplusage to the existing statute. 
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No attempt has ever been made b^ publishers, or by anybody else, 
to secure an extension of the exclusive control of the material in their 
publication beyond the term allowed by the law, a term which is 
quite sufficient as it stands. 

You will understand that the material belonging to the earlier edi- 
tions of continuing works of reference — ^that is to say, of books which, 
in order to keep &em useful, must from time to time be revised, re- 
shaped, and added to — ^has no commercial value. There would be no 
advantage in its republication either by the original publisher or by 
any appropriating publisher. The only purpose, therefore, of se- 
curing the privilege of utilizing the title that was first connected 
with such material is to secure the advantage of the reputation not 
only of the original issue of the work but of the latest issues, the 
material in which is still protected by copyright, and of giving the 
impression to the public that this title, connected with material pos- 
sibly entirely dinerent in character, is associated with a work of 
assured repuation. 

I emphasize with you, gentlemen, the absurdity of confusing 
copyright law with any superfluous phrases. I ask further that you 
will not undertake, through the form of an amendment (which in 
not germane to copyriehtj, to undermine or to assail the policy of 
the courts as expressed in a long series of decisions which are in- 
creasingly and consistently in favor of protecting sood will, and of 
heading off unfair competition, and in so doing of securing justice 
for the producers and of encouraging the investment of labor and 
money in articles of continuing and mcreasing value for the com- 
munity. 

Mr. OoiiESBY. If I understand vour claim, it is that if I were to 
take Webster's Dictionary, published, say, prior to 1872, and revise 
it myself or have it done, that I should not be allowed to print that 
with a title which says " Webster's Dictionary, revised and brought 
down to date by John Jones," or Henry Brown, as the occasion 
maybe? 

Mr. PxTTNAM. The courts would decide, I judge, in each case, firsts 
whether a eood-will value had been built up and, second, whether 
a eood-wiU value had been interfered with. The question of 
Webster's Dictionary has been thrashed out through a good many 
years and I would rather not go into an example of Webster's Dic- 
tionary, because there are a good many definite opinions on it and it 
involves things outside of what we are discussing here. But if you 
will use, or permit me to use, some other work, such as Bartlett's 
Familiar Quotations, I should certainly take the ground that the 
fact that the copyright is out, and which has been out for a good 
many years, would not and ought not to give to any other pubhsher 
of familiar quotations the right to use ^' Bartlett's " in connection 
with the term ^' familiar Quotations." Bartlett is dead and his orig- 
inal copyright has expired. I think the example is parallel with the 
one you used of the Webster's Dictionary, but I prefer to use that 
rather than the one vou used. 

Mr. OoLESBY. Suppose I say '' Bartlett's Familiar Quotations, re- 
vised and brought down to date by Henry Jones." Is it your conten- 
tion that the courts would prevent the use of that name in connec- 
tion with that publication? 
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Mr. Putnam. Yes, sir ; and it is my understanding that the courts 
have held that very thing, and I believe that is right, because the own- 
ers of the original book have, through a long series of years, expended 
not only continued and renewed editorial labor, but a large amount 
of money in advertising and what not. And if Jones wants to pub- 
lish familiar quotations he ought not to have the advantage of asso- 
ciating the word " familiar " with the name " Bartlett " in connec- 
tion with his publication. 

Mr. Venable. As I understand the principle of unfair competi- 
tion, it is that no one is permitted to use the title of a book, or any 
other device, as far as that is concerned, whether it applies to a book 
or any other article. One case that I recall had to do with the style 
of a store front and the name on the window plate, and my under- 
standing is that no one is permitted to use the title of a book in such 
a way as to induce a person to buy that book believing its authorship 
to be one thing when it is another. 

Mr. Putnam. I judge, sir, that is the basis on which these decisions 
have been rendered. However, now and then claims have been 
thrown out because there has not been enough proof that there has 
been a ^ood-will value built up or that such good will has been inter- 
fered with. Each case has to be determined by itself. 

Mr. Venable. I am assuming that there has been a good will built 
up, so that any change in the title of a book which would not indi- 
cate to the public the true authorship, and thereby deceive the public, 
would fall without the principle of unfair competition. 

Mr. Putnam. I judge the courts would so decide, and thev have so 
decided. 

Mr. Venable. Now, your objection to this bill, as I understand 
it — and I am asking this for my own information — is that under the 
terms of this bill tnat conmion-law principle or equitable principle 
is swept away. 

Mr. Putnam. Is attempted to be swept away. I really doubt 
whether the courts would hold it, but an attempt is made to sweep it 
away, to take away the common-law protection from goods which 
have secured special protection for a limited term. I do not see that 
that interferes with any common-law rights which they have ever 
had. 

Mr. Ogilvie. As I am to follow you, I want to know whether I 
understood you correctly in making one statement, because if you 
are not in error I am wholly in error. One question asked you was 
whether the word " Bartlett " as applied to familiar quotations could 
not be used, and you said the courts had upheld such rights; in effect, 
that the couiiis had sustained the exclusive right to such use. 

Mr. Putnam. No; I did not mean that as connected with that 
book, as the Bartlett book has never gone into court ; but that applied 
to exan^les of that sort. 

Mr. Ogilvib. I thought that I was somewhat familiar with copy- 
right decisions, but I Imow of no such decision, and I wish you would 
cite just one such decision. 

Mr. Putnam. The courts decided in the Chatterbox case 

Mr. OoniViB (interposing). You are not answering my question. 
Can you not confined yourself to an answer to that question, because 
if you do not you will merely lead me away from my contention, as 
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I have a specific point in mind ? You told Mr. Oglesby, in effect, 
that the courts had upheld the rights of the former publisher of such 
a book as Bartlett's Familiar Quotations to the exclusive rights to 
the name of the author of that work after the copyright had expired. 
You did not use exactly that phraseology, but that was it in effect. 
Am I not correct? 

Mr. Putnam. I will admit that, sir, without question. 

Mr. OoiLViE. Will you kindly cite one such instance, as I am not 
familiar with it? 

Mr. Putnam. I will cite the Chatterbox instance. 

Mr. OoiLviE. But that was not a copyrighted book, and you know 
it, because you said so yourself. I am asking about a copyrighted 
book, which would divorce it from common-law rights, a selection 
having been made by the party owning the literary property as to 
which sort of protection he would take, copyright or common law, 
and when he took copyright protection, I ask you to refer me to a 
single decision such as you say the courts have rendered or to any 
authority upholding your view. 

Mr. Putnam. I will answer by saying that I do not at this time 
know of any instance that has been decided under this common-law 
procedure and where a book that has had the additional protection 
of a copyright for 28 years has come into question. I was only 
pointing out that there is a long series of instances in which books 
that had not been copyrighted at all were so protected on the ground 
of good will built up, and it is my contention that the fact that it 
had been copyrighted did not take away from it any common-law 
rights which went on before. 

Mr. OoiLviE. Then you were wrong about that; and now are you 
attempting to lead this committee to believe that common-law rights 
are not superseded by statutory rights? 

Mr. Putnam. No, sir; not on the copyright law at all. 

Mr. Ogilvie. Then you mean that the common-law right is not 
superseded by the acceptance of a copyright? 

Mr. Putnam. No ; it is only added to and given something addi- • 
tional for a limited time. 

Mr. OocLViE. A former Solicitor General of the United States does 
not agree with you, and he is learned in the law. However, you may 
be right and he may be wrong, but I don't believe it ; in fact, I know 
to the contrary. 

STATEMENT OF HB. aEOBaE W. OOILVIE. 

Mr. Charubs. Whom do you represent? 

Mr. OonEiViB. Myself. 

Mr. Chablbs. Are you in business? 

Mr. OoiLviE. I am out of business at present, but I am interested 
in certain property which is involved in the litigation referred to 
here, which interest has resulted in a desire to have the law clarified. 
I represent, also, various publishers: M. A. Donohue & Co., Chicago; 
Thompson & Thomas, Chicago; W. B. Conkey Co., of Hammond, . 
Ind.; Cupples & Leon Co., of New York City; and the Syndicate 
Publishing Co., of New York City. 

Mr. Charles. Are you a lawyer or a publisher? 
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Mr. Ogilvie. I am a publisher, but I have had 26 years of legal 
experience in connection with the very point involved here, at a cost 
to me of $60,000, and, therefore, while 1 may be dull of comprehen- 
sion I think I am qualified to speak on at least some of its points. 
I would like to comment on a few of the things that Mr. Putnam has 
referred to. Mr. Putnam says this bill is " not germane to the copy- 
right law," and he cites as an instance the Chatterbox case. It is 
true that the word '' Chatterbox," as a book title, is held exclusively 
by a Boston concern, but it is also true that the book which is entitled 
" Chatterbox 'I was not copyrighted, and the name alone was pro- 
tected by common-law or trade-name rights. 

The matter contained within its covers anybody was at liberty to 
publish and give to it any name they wanted to. It was not by one 
author but a dozen, 20, or 50, as the case might be. It was a Cnrist- 
mas annual, and various stories that appealed to the publisher of that 
book, under the name of Chatterbox, were inserted in it from time 
to time, so that book is not germane to this argument at all. Mr. 
Putnam then speaks of the " good will " that one man can build up 
in chocolate or in a pen. Mr. Putnam may be right, but I can not 
quite get his connection of those articles with copyright law. No one 
can copyright the article chocolate or a fountain pen, so what is he 
trying to get at? The good will that one builds up in a pen or in 
chocolate — we will take the Waterman pen and Baker's chocolate as 
examples — is built up by a manufacturer who gives his own name 
to his own product. The good will that Mr. Putnam wants is the 
good will that belongs to Noah Webster, for instance, or to Bartlett, 
a good will which never belonged to the publisher of the book. The 
publisher of the Webster or Bartlett made a contract with the author, 
who licensed the publisher to exercise his rights, nothing more, and 
now Mr. Putnam, representing not the owners, Webster or Bartlett, 
but their licenseees and publishers, comes here and wants to continue 
a right which would not have been the author's had he survived. 
Mr. Putnam wants the good will that was built up in something that 
the publishers did not own but want to own to the exclusion of even 
the author of the work himself after the expiration of the copyright 
and after the publishers have religiously recognized a lapse of the 
' author's rights by the discontinuance of the payment of all royalties 
to him on his own brain product, which royalties, however, were paid 
during the life of the copyright, but ended the day of its death. I 
think I have made that clear. If there is anybody who does not quite 
get my point I will be able to go into it a good deal further, but I am 
trying to make this hearing and my talk as brief as possible. 

Mr. Carter. If it were a continuing corporation would it not have 
a right to use it ? 

Mr. Ogilvie. Yes ; the same right as anyone else ; but " an exclu- 
sive right," no, sir; by no means. Why would they have a right 
greater than the authors, or yours, or mine, to use it ? They did not 
create it. How can you figure it out to be theirs exclusively ? If you 
make a contract with a man who has been the owner of some rights 
which have expired, does that give you any rights superior to his? 

Mr. Carter. I am talking about the name " Baker's chocolate." 

Mr. Ogilvie. That is an entirely different proposition and one 
with which copyright has no connection whatever. That is a manu- 
factured article to which is attached a good will, as applied to the 
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name of the manufacturer, but which has never been protected by a 
cooyright or a patent. 

Mr. Carter. Well, let us take Webster's Dictionary. Suppose the 
dictionary were published by a company which had continued up to 
the present time; would they not have the same rights as the man 
who has the Baker's chocolate ? 

Mr. OoiiiViE. As the publishers of the book or the owners of it ? 

Mr. Carter. The owners and publishers of the book. 

Mr. Oqilvie. No ; not even as the owners or publishers. But they 
did not own it — Webster did. 

Mr. Carter. I am only citing that as a parallel case; I am not 
saying that they did ; but I am simply citing that as a parallel case. 

Mr. Ogilvie. Would they not have that right? 

Mr. Carter. Would they not have the same rights as the manu- 
facturer of the chocolate or the pen, the articles to which you have 
referred ? 

Mr. Ogilvie. I am sure I do not quite get your point I want to 
get it because I want to answ^er you. 

Mr. Carter. My point is in regard to Baker's chocolate or the 
Waterman pen, to which you have referred. Those articles are 
manufactured by cori)orations and they use those names. Now, is 
not the value in the name ? 

Mr. Ogilvie. Unquestionably. 

Mr. Carter. Now, why does not the same principle apply to a 
book? Provided the corporation is a continuing corporation, why 
does it not have the same right as to a book as does a corporation 
which manufactures Baker's chocolate? 

Mr. Ogilvie. For this reason : Let us say that you are a publisher 
or that I am a publisher, and you or I select which protection against 
competition we most desire. We have selected and secured a copy- 
right, or we have editors working for us in the production of works 
of rererence upon whose work we intend to secure a copyright, and we 
desire that copyright for 56 years. We want the exclusive right 
to multiply copies or to sell to the public the printed matter between 
the covers of the book, and we can get protection as to the title, for, 
as applied to that particular book, the title goes with it — ^the courts 
have so decided — ^and no one else can use that title during the 56 
years of the life of the copyright on the book — that is, to describe 
the literary material in that book. Now, on the contrary, if we want 
perpetual rights and choose instead, as the publishers did in the 
Chatterbox case — ^which was not a copyright case at all — to give to 
the public the right to print the literary matter between its covers 
we can do so and still retain the title, but we are playing 
the baby act in coming here after the 56 years have expired, which 
term we chose, and attempting to prolong a right that I knew the 
length of life of and a limited-time right which I deliberately 
selected in preference to the other, a perpetual or common-law right. 
I could have given the public the right to print that literary material 
and to call it by some other nnme than that selected b^ me, if I had 
chosen. If I have made that clear I shall go on, but if not I would 
like to make it clear, because I see what is in your mind. 

Mr. Venable. As I understand it, the rule enforced by the courts 
against unfair competition is one based upon the protection of the 
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public and incidentally the individual. It is not solely for the pro- 
tection of the man who is selling the article, but there is another 
basis for the rule, an additional basis, and that is the protection of 
the public. In other words, I have no right to get out an ai-ticle or 
resort to any scheme' by which you may be induced to buy an article 
from me thinking its origin and authorship is one thing, when, as 
a matter of fact, it is mine. 

Mr. Ogilvie. I quite agree with you. 

Mr. VENABiiE. Now, take the case suggested, where there is a cor- 
poration that gets out a dictionary, let them call it what they will. 
From time to time, of course, that dictionary is revised. After a 
while the name on that dictionary, whatever it may be, causes the 
public mind to believe that that dictionary is the result of a certain 
authorship and that it originates from a certain publishing 
house 

Mr. OoiiiViE (interposing). Not from a certain publishing house, 
but certain authorship origin. 

Mr. Venable. We are talking about unfair competition, whether 
it is authoriship or not. That dictionary originates from a certain 
publishing house; that publishing house has a reputation with the 
public for care and for excellence of work of all kinds, so that the 
public wants to buy the product of that publishing house; and that 
being true, do you think I should be permitted to get out a diction- 
ary 

Mr. Ogilvie (interposing). I certainly do. 

Mr. Venable (continuing). Because it is not copvrighted, and give 
it the same name as the dictionary published by this corporation that 
I mentioned. 

Mr. Ogilvie. But it certainly would be dishonest to call your pub- 
lication Venable's Dictionary if it really were a Webster dictionary, 
and, incidentally, publishers never give it the same title ; you can give 
to it the name of the author but not the same title, because the law 
of unfair competition would step in right there and stop you, and it 
should do so. As I say, you can give it the name of the author but 
not the same title as that given to it by another corporation. In all 
of these Webster dictionary publications the publishers have, in 
justice to Noah Webster's reputation and authorship, used his name 
as the author of their basic work, but they have always differentiated 
in naming the books ; there has always been a distinction and a dif- 
ference indicated by the addition of a second word in the title, such 
as Webster's Intercollegiate Dictionary, Webster's Sterling, Webster's 
Reliable, Webster's Universal, and Webster's Imperial Dictionary, 
etc. 

Mr. Wheeler. Would they not be able to do something else if this 
bill became the law? 

Mr. Ogilvie. No. 

Mr. Wheeler. Would they not be able to use the words Funk & 
Wagnalls if this became a law? 

Mr. Ogilvie. No; certainly not. 

Mr. Wheeler. Why not? 

Mr. Ogilvie. Because the name of Funk & Wagnalls is a trade 
name, not appropriable by anyone else, and not connected with their 
dictionary except as advertising matter. 

Mr. Wheeler. No ; it is a part of the name. 
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Mr. Ogilvie. To-day; yes. 

Mr. Wheeler. Yes; and it always has been. 

Mr. Ogilvie. It has not " always been " for it is only " The Standard 
Dictionary," and I have a copy of the original Standard Dictionary 
myself, and I know what the title is. 

Mr. Wheeler. You will find that the title will be on the title page 
"Funk & Wagnalls' Standard Dictionary." 

Mr. Ogilvie. You will find the title there as " The Standard Dic- 
tionary," with the name " Funk & Wagnalls " there also, but only as 
its publishers. I know what I am talking about. 

Mr. Venable. Of course, there must be something in the title to 
distinguish one book from another, for instance, Webster's Sterling 
Dictionary or Webster's Reliable Dictionary, but if this act passes, 
which provides that. " Xo superior rights of any nature whatsoever 
in the publisher or former proprietor thereof to the matter which has 
been the subject of copyright, or to the name or title thereof, but both 
the matter which has been the subject of copyright, and its name or 
title, shall fall into the public domain, and thereafter be forever 
free to the unrestricted use of the public " 

Mr. Ogilvie (interposing). Well, why should it not be so? Justice 
Miller, of the Supreme Court, said that was right as applied to Web- 
ster's Dictionary. 

Mr. Venable. Well, now, if this bill passes, why could I not, after 
the copyright has expired, publish a dictionary that is gotten out bj 
some publishing company, and which company has been getting it 
out for years, and give it identically the same name? 

Mr. Ogilvie. You can, and that very thing has been done, and done 
for 26 years, millions of competitive Webster's " Unabridged " Dic- 
tionaries were sold, and that is what was the occasion for the change 
in title from " Webster's Unabridged " to " Webster's International," 
and from " Webster's International " to " Webster's New Interna- 
tional." You can do as you ask if you can ; you are absolutely right 
in that presumption. 

Mr. Venable. That you can give it the same identical name? 

Mr. Ogilvie. Yes; identically the same name after the copyright 
has expired and that very thing has been done for 26 years. 

Mr. Venable. Why would not that bring about the condition 
that I would be selling that dictionary and people buying it and 
thinking it was yours ? 

Mr. Ogilvie. \Vell, my dear sir, because the name "Webster" 
being on my dictionary as well as on that of all of my competitors' 
"Webster" publications, my dictionary has frequently been ordered 
from the people who have been publishing the other dictionaries, 
so that there is a certain amount of unavoidable confusion. You 
can not inject brains into every blockhead in this country; you 
simply can not do it; but the average man who buys a dictionary 
knows what he is buying, and if he wants a Webster's Dictionary 
published by any certain publishing company he gets it; if he 
wants a dictionary published by George W. Ogilvie, he getis it; if 
he wants one published by the Saalfield Publishing Co., he gets it; 
if he wants one published by any of the 75 different publishers of 
Webster's Dictionary, that have published Webster dictionaries 
since 1806 — not a single one, please bear in mind, but 75 different 
ones — ^he gets it. 
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Mr. Venable. The rule of unfair competition is based on the 
assumption that the public is not wary. 

Mr. Ogilvie. The rule of unfair competition is based, if I under- 
stand it — I may be incorrect, because I am not a lawyer — upon the 
theory that vou must not sell your goods as or offer them for sale 
as and for the product of some one else. In the case of the Singer 
Manufacturing Co. — which case was decided by Justice White, of 
the Supreme Court — Justice White said that the placing of the 
name of the manufacturer on a Singer sewing machine was notice 
to the public that it was his product, and therefore — ^he used 
the word "therefore" — not the product of the Singer Manufactur- 
ing Co., and that anyone was to be permitted to make Singer sewing 
machines and use the name " Singer " in connection with and de- 
scriptive of them, just as anyone is permitted to use the name 
Castoria; to-day anybody can make Castoria — you, or I, or anyone 
else — ^but we can not put the name of Charles H. Fletcher on it. 
That name is Fletcher's property, but the name of Castoria is not. 
If the G. & C. Merriam Co., who are opposing this bill through 
Mr. Putnam, want their name on their dictionary they have a per- 
fect right to put it there, and no publisher of Webster's dictionaries 
has ever attempted, nor, to the best of my belief, ever will attempt, 
to put on the name of any publisher other than his own on his own 
publications of Webster dictionaries. Why should he? However, 
at a former hearing on this bill, which was reported favorably at 
the last session of Congress, the onl^ dictionary produced here with- 
out the name of its publisher, to indicate who was its responsible 
producer, was one put out by the very people who are here oppos- 
ing this bill, and that misleading act was probably done so that 
they could be in a position to go out to the trade and steal the 
cumulative effect of tne advertising done by all of their competitors, 
and there is no doubt in my mind that they have received and filled 
orders which were really intended for me or some one else who pub- 
lished competitive Webster dictionaries. 

Mr. Wheeler. I want to refer again to the question that I spoke 
of before, namely, the Funk & Wagnalls Standard Dictionary. I 
am here representing the Funk & Wagnalls Co. Mr. Ogilvie in- 
sists that I am mistaken in saying that the Funk & Wagnalls Stand- 
ard Dictionary is the full name of the dictionary. 

Mr. Ogilvie. It is The Standard Dictionary. 

Mr. Wheeler. Assuming that Mr. Ogilvie is incorrect — ^he says 
I am incorrect 

Mr. Ogilvie (interposing). Well, we will let it go and say that 
you are correct. I do not want to waste my time arguing it. 

Mr. Wheeler. Then is there any reason why, if this bill becomes 
a law, any publisher can not use not only the name of " The Stand- 
ard Dictionary," but the complete name of "Funk & Wagnalls 
Standard Dictionary " after the copyright has expired, jfnd in that 
way the public be deluded in the notion not only that it is the 
Standard Dictionary, but the Standard Dictionary published by 
Funk & Wagnalls? 

Mr. Ogilvie. If I represented the Standard Dictionary at this 
hearing I would not talk very much about it, because you know 
very well that your so-called "Standard" is honestly a Webster's 
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Dictionary, and it would seem that you are deceiving the public by 
placing a misleading label on your product. 

Mr. Wheeler. Are you answering my question? 

Mr. Ogilvie. I am answering your question and also saying some- 
thing else that you wish I would keep quiet about here. You laiow 
as well as I do that you have a Webster s Dictionary, and you know 
that it was originally advertised as Webster's Revised Dictionary, 
and you know that so far as your use of tlie name " Standard " on 
your dictionary is concerned that use is deceptive and robs Noah 
Webster's memory and work of the credit to which he and it are 
entitled as the author of the basic work in your so-called " Stand- 
ard " dictionary. You know it and I know it. 

Mr. Wheeler. I dispute that statement entirely, but it does not 
seem to me it is a matter of importance. 

The Chairman. Unless Mr. Ogilvie voluntarily yields nobody can 
question him until he has finished. 

Mr. Ogilvie. I will not yield any further. You can not succesa- 
fuHy dispute what I have just said, because one of your own publica- 
tions, the Literary Digest, contained an advertisement of the Stand- 
ard Dictionary originally as a "Webster's Revised Dictionary"; 
and if you do not know that, look up the files of the Literary Digest 
before the Standard Dictionary was published, and you will find 
that is correct. 

Mr. Wheeler. I can dispute it if jou will give me time. 

Mr. Ogilvie. You can not dispute it successfully ; and if necessary 
to prove my statement, I will send to this committee a photograph 
of the advertisement I have stated and deliberately repeat was car- 
ried in your own publication. I will do that for this committee if 
it wants it. 

Mr. Wheeler. Do I understand that you refuse to give me time 
to answer that statement? 

Mr. Ogilvie. I will give ^ou time; yes. What is it? 

Mr. Wheeler. If it is important to the committee, I will state 
that Funk & Wagnall's Standard Dictionary was the outgrowth of 
an idea of Funk & Wagnall and was a revised Webster's Dictionary. 

Mr. Ogilvie. That answers my statement. 

Mr. Wheeler. No, sir. 

Mr. Ogilvie. You denied it a while ago, and it answers so far as 
I am willing to concede my time for you to waste. 

The Chairman. I think it is better for Mr. Ogilvie, the man who 
has the floor, to proceed in his own way and afterwards others can 
answer his statements. 

Mr. Wheeler. I understood that Mr. Ogilvie gave me time to 
answer his statement. 

Mr. Ogilvie. This attempt to secure the passage of this bill is the 
result of 26 years of litigation, and I want to get the thing ended 
one way or tne other. 

Mr. Watson. For how many years has Webster's Dictionary been 
published ? 

Mr. Ogilvie. The original Webster's Dictionary was published 
110 years ago. A copyright then lasted 14 years with a 14-year 
renewal. Later on Congress changed it to 28 years with a 14-year 
renewal ; it is not 28 years with a 28-year renewal. 
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Mr. Charles. Is the American Conflict out of print ? 

Mr. Ogilvie. I do not know. • 

Mr. Charles. Suppose some one should want to publish that book ; 
how would it get to the public? 

Mr. OghiVie. Simj>ly go into the public domain and pick it up. 

Mr. Watson. For instance, Mr. G could do that? 

Mr. Ogh,vie. Yes, sir ; Mr. G or Mr. H or Mr. I or anybody else 
and call it by its original name or title. 

Mr. Watson. They could do that now ? 

Mr. Ogilvie. Yes, sir; if the copyright has expired; not if the 
copyright has not expired. 

Mr. Watson. If the copyright has expired, they can do that? 

Mr. Ogilvie. Absolutely. This Webster matter is the only case in 
which any publisher ever tried to prevent just what your query 
covers. There never has been an attempt on the part of any human 
being other than by G. & C. Merriam Co. to secure rights beyond 
the expiration of the copyright. 

Gentlemen, do you think that it is possible to get a copyright to- 
day on the works of Edgar Allan Poe ? Funk & Wagnalls have sold 
them with the Literary Digest as a premium; they ought to know. 
But G. P. Putnam & Sons Co., of which concern George H. Putnam, 
the previous speaker, is a member, publish a copyrighted edition of 
Edgar Allan Poe's works, copyrighted by them because they made 
certain changes. 

Mr. Ridings. They can not publish a copyrighted edition ; that is, 
the copyrighted name? 

Mr. Ogilvie. Well, like the man who was in jail but couldn't be 
put there for what he did, according to bis adviser, they have done it. 

I am referring to the appendix matter. You and I absolutely 
agree that they shouldn't do it, but they did. How long after copy- 
right matter has fallen into the public domain can they, the Put- 
nams or the Merriam Co. or anyone else, republish noncopyrighted 
matter and get a new copyright on it and prevent you or me or 
some one else from using it? Is there to be no limit to that ex- 
clusive right which the Constitution clearly and in exact phrase- 
ology says shall be for a limited time? Vou talk about the con- 
tinued right of a publisher to publish Webster's Dictionary. Here 
[exhibiting] is a book, Gray's New Ijessons and Manual of Botany, 
published in 1857 by Ivison, Blakeman, Taylor & Co., copyrighted 
Dj George P. Putnam & Co., in the back of which is a page adver- 
tisement of Webster's Dictionaries then published by Ivison, Blake- 
man, Taylor & Co. Now, how can you believe that Merriam was 
the only publisher of Webster's, when Putnam's own book issued 
in 1857 refute the Merriam Co. story of 1916? Merriam & Co. were 
not the original publishers of Webster's Dictionary. "Hudson & 
Goodwin first published it in 1806, 110 years ago. The Merriam 
Co. had absolutely nothing to do with the publication of Webster's 
Dictionary until 1843, 37 years after its first publication and 9 
years after the expiration of the copyright on the 1806 book. Then 
they came into the field. In 1890 there was an attempt made by 
the Merriams to secure a perpetual exclusive right in the name 
"Webster's" as applied to dictionaries, and Mr. Justice Miller, of 
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the United States Supreme Court, sitting in circuit in St. Louis, 
deciding against them, said that theirs was — 

An attempt to establisli the doc'trlne that a party who has had the copyright 
of a book until it has expireii may ontuuio thrM Monopoly IncTollriltoly, under 
the pretense that it is protected by a trade-mark or something of that sort. I 
do not believe in any such doctrine, nor do my associates. If a man is en- 
titled to an extension of his copyright he may obtain it by the mode pointed 
out by law, but after the monopoly has expireii the public shall be entitled 
to the unrestricted use of the book. 

In putting the words " uni*estricted use" in this quotation I am 
simply quoting from the decision of Mr. Justice Miller, not altering 
it for the occasion ; Justice Miller then continued as follows : 

What do they mean by the expression ** their book " when they speak of 
Webster's Dictionary? It may be their book if they have bought it, as a copy 
of Webster's Dictionary is my book if I have bought it ; but in no other sense 
than that last indicated can the complainants (the Merriams) say of Webster's 
Dictionary that it is their book. 

Mr. Oglesby. May I ask you a question? 

Mr. Ogilvib. Certainly. 

Mr. Oglesby. What per cent of the people of the United States, 
in your opinion, have ever heard of Merriam & Co. as the publishers 
of Webster's Dictionary? 

Mr. OoiLviE. I should say one-seventy-fifth of those who have 
bought a Webster's Dictionary, if you consider the number of pub- 
lishers and allow to each one the same amount of public knowledge 
as to its catalogue of publications. That is to say, 74 of every 75 

Seople in the United States think somebody else than G. & C. 
[erriam Co. is the publisher of Webster's Dictionary, and there are 
millions of others who never heard of them. 

Mr. Oglesby. Until I came to Congress I never heard of them as 
the publishers of Webster's Dictionarv. What they are really after 
is to be allowed the exclusive use ol the name "Webster," which 
they never were entitled to. 

Mr. Ogilvie. You are absc^lutely right in that conclusion. Mi*. 
Oglesby. When I first published my dictionary the Merriam Co., in 
an advertisement in the Publishers' Weekly, threatened to sue " every- 
one all along the line who, without their consent, offered to sell oi 
sold a dictionary bearing the name Webster." I had quite a little 
money in the Webster's Dictionary which I published, and as a result 
of that Merriam threat, if I was to continue in business, it was neces- 
sary to clarify the book-trade atmos})here to some extent, otherwise 
I could sell no dictionaries. Therefore I went to Boston, got an 
attorney, and had him file a suit asking for an injunction against 
the Merriam Co. preventing them from daiming the exclusive use of 
the word " Webster." That was in 1904, 14 years after Mr. Justice 
Miller had told them, in 1890, that their contention — that is, their 
claim to its exclusive use — was " all nonsense." My suit was success- 
ful, for I secured the injunction, and it is still in force. They made 
me a cross defendant; I will not go into the whys and w'herefores, 
but I can do it in a manner that would not reflect any credit on any- 
one but myself, as to their having secured an injunction against me 
restraining me from publishing my dictionary without these words 
on the title-page: "This dictionary is not published by the original 
publishers of Webster's Dictionary or by their successors. The Mer- 

45778—16 2 



18 AMENDMENT OP COPYRIGHT LAWS. 

riam Co. were not the "original " Webster publishers and they are not 
the successors to those original publishers; they never bought Hudson 
& Goodwin's "• rights," but are now trying to get them from everyone 
<;lse; therefore they ought to be compelled to mark their books in 
just the same way as the court ordered me to do. They subjected 
me to over $60,000 expense in defending myself. Only* two weeks 
jigo the Supreme Court decided a case in my favor. The Merriams 
in their vicious legal assaults attempted to secure substituted ser\-ice 
on me in a suit that they brought in Cleveland against my successor 
nnd attempted to drag me from my residence in New York to Cleve- 
land to defend myself. I refused to be dragged, and because of my 
failure to go there to defend myself they got a judgment by default 
for $81,000, the amo\mt of royalty paid to me during the five and a 
half years that my successor had been handling my business for me 
<;n a royalty basis. I then made application to the court to set aside 
the judgment on the ground of lack of jurisdiction, which was done. 
The Merriams then appealed to the Supreme Court of the United 
States, and the Supreme Court of the United States, speaking 
through Mr. Justice Pitney, rendered an opinion on the I7th of 
April, 1916, eight pages in length, the gist of which is, in a few 
words, as follows: 

This sufficiently shows the weakness of appellant's position, which, upon 
Analysis, Is found to be this. 

The justice analyzed that " weak position " and then continued : 

However convenient this might be to a complainant in appellant's position, it 
is inconsistent with elementary principles. 

Gentlemen, this whole litigation shows the necessity for the pas- 
sage of this bill. The 'suits were built upon acts which are " incon- 
sistent with elementary principles" just as much as their action in 
Cleveland was inconsistent with such principles, as voiced by Mr. 
Justice Pitney a week ago last Monday. We are publishers of com- 
petitive Webster dictionaries, and we are entitled to freedom of 
Hction in the publication of those books just as much as the Merriam 
Co. is, but no more. 

The Chairman. The decision you refer to by Mr. Justice Pitney 
was rendered a week ago last Monday ? 

Mr. Ogilvie. Yes, sir; it is the case of G. & C. Merriam Co., ap- 
pellant, V, Arthur J. Saalfield, Saalfield Publishing Co., and George 
W. Ogilvie; No. 178 on the Supreme Court calendar. 

The Chairman. That is the decision from which you read ? 

Mr, Ogilvie. Yes, sir. 

The Chairman. I thought that opinion was rendered long ago by 
Mr. Justice Day? 

Mr. Ogilvie. No, sir. Mr. Justice Day rendered his Webster's 
Dictionary opinion on the 1st day of June, 1915, in the case .of the 
Merriam Co. v. the Syndicate Publishing Co., which concern also 
publishes a competitive Webster's Dictionary. The Merriam Co. sued 
the Syndicate Co., too; it was one of the Merriam Co. suit victims. 

Mr. Brainard. Did the Merriam Co. buy the exclusive ri^ht of the 
Webster Dictionary? You say that they were not the original pub- 
lishers ? 
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Mr. OoiLviE. No, sir ; they could not buy it ; no one had it for sale 
c»r could deliver it if bought. What they bought was the right to 
continue the publication of a revision of the work of Webster during 
the life of the first term of c(tpyright on that particular revision, 
and when the copyright on it expired they contracted with the heirs 
of Xoah Webster for the right to publish that book during the 14- 
year renewal period, which the law vested in Webster's heirs, he 
Deing dead, and 'they paid the heirs a royalty for that 14 years. 
WTien it ended, the royalties ceased by the lapse of the heirs' legal 
rights. 

Mr. Brain ARD. Were they still entitled to the name "Webster"? 

Mr. Ogilvie. No, sir, never ; not then or at any other time. 

Mr. Brain ARD. Why not? 

Mr. Ogilvie. They were not the creators of or the original pub- 
lishers of "Webster's," and the copyright on the first Webster had 
expired nine years before they became the publishers of any " Web- 
ster." Those are the facts and the courts have so found. The trans- 
actions were, as I will show them to you to be, that they bought from 
the Noah Webster estate the stock of books that was unsold at the 
time of his death in 1843 and then on hand, and also bought the 
right to continue the publication of a certain unexpired copyright 
Webster's Kevised Dictionary during the life of the balance of the 
first-term copyright on that particular book, but at that very time 
there were otner publishers who were licensees of Noah Webster's 
and of his heirs subsequently, which licensees published Webster's 
dictionaries in competition with G. & C. Merriam. Mr. Hidings, 
who sits there, is a member of the firm of J. B. Lippincott Co,, and ir 
I misstate he can correct me. They, the Lippincotts, published some 
of the Webster dictionaries at that time. G. & C. Merriam Co. paid 
the Lippincott Co. $50,000 for the right to publish certain Webster's 
dictionaries that the Lippincotts published in competition with them 
at that time, and during the period of the life of the Lippincott's 
Webster dictionary copyrights they permitted the Lippincott Co. 
to publish, in competition with them, one of the dictionaries which 
they, the Lippincotts, published at the time that the Merriams made 
the purchase referred to. 

Judge Colt, who is now a Member of the Senate, found as a result 
of a certain affidavit submitted to him and sworn to by one Baker, 
the president of the Merriam Co., that the Merriams were the " sole 
publishers of Webster's Dictionary from 1847 to 1889," but Judge 
Colt now knows that he was deceived by the affidavit ; he told me so 
himself, and that is pretty straight information. 

Judge Hand, the United States Court judge in New York, who 
heard the Merriam Co.'s case against the Syndicate Co., said that 
the 1847 to 1889 claim of exclusive publishing had been " abundantly 
disproven " in his court. That case, after being decided against the 
Merriams, went on appeal by them to the circuit court of appeals. 
The circuit court of appeals in New York affirmed Judge Hand's 
opinion. The case then went to the Supreme Court of the United 
States on the Merriam Co.'s claim that they had a trade-mark on 
the name " Webster," which was not trade-markable — it was a proper 
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name and not trade-markable. Jud^e Day, when the Supreme Court 
decided the case, wrote the opinion, m which he said : 

A motiou to di«niisi!$ the ni)i>enl was luade and passed for consideration to 
the argument upon the merits which has now been had. 

It appears upon the face of the bill that the registration of the trade-marks 
relied jipon, having the name " Webster " as applied to dictionaries of the 
English language as their chief characteristic, was made long after the ex- 
piration of the copyright securing to the publishers the exclusive right to 
publish the Webster*s Dictionaries. After the expiration of a copyright 
of that character, It Is well settled that the further use of the name, by 
which the publication was known and sold under the copyright, can not be 
acquired by registration as a trade-mark ; for the name has become public prop- 
erty and Is not subject to such appropriation. 

That is what I want to impress upon you, gentleman; that the 
name has become " public property." That being the case, it is as 
free for any one to use as is the air in a public park free for all of 
us to breath. 

The Chairman. Have not the courts said that that is the present 
law? 

Mr. OoiiiViE. The courts say that that is the present law, but here 
is the trouble which we are experiencing. My successor has a Web- 
ster Dictionary case now pending in the sixth Federal circuit, ap- 
pealed from the United States Circuit Court in Cleveland, which 
circuit court ordered Saalfield to not only print on the title page 
of all his Webster's, the phrase " This dictionary is not published by 
the original publishers of Webster's Dictionary or by their succes- 
sors," but to plaster it on the front cover and on the back of the books. 
What is the result? There is a Webster's Dictionary so marked, 
and consequently disfigured. Would you buy one of them ? 

The Chairman. I would not want to answer that question. 

Mr. Ogilvie. Well, I'll answer it mvself. I would not buv a die- 
tionaiy or any book disfigured in that way. with that red-flag adver- 
tisement all over it, implying. Beware, let this book alone, Mr. 
Prospective Buyer, because there is something w^ong with it. Jus- 
tic:^ irille • c' the United States Supreme Court said that we have 
a right to the " unrestricted " use of the word " Webster," and yet, 
restricted as we are in its use as above by an inferior-court judge, 
we can not get our case to the Supreme Court. One may try to 
get it there on the claim of trade-mark in the word '''Webster," and 
the court says that that word is not subject to such appropriation 
because it is in the public domain. These books can be pitched into 
the Potomac, if necessary, but I will not, as my competitors have 
done, do one single piece of dirty work in connection with it. I 
will not go into any couit and make any misi-epresentations. They 
should stand on their merits; we are ready and want to do so. They 
are either entitled to the use of Webster in a superior way or they 
are not. We want the law to say whether we are entitled, as Jus- 
tices Miller and Day say we are, to unrestrictedly use the word 
"Webster" — ^to tell us so clearly, one way or the other, and thus 
end this litigation. Why should the publishers of Webster's dic- 
tionaries be deviled to the extent of over 40 suits in the past 26 
years? Why should the Syndicate Co. be compelled to spend oyer 
$40,000 and I over $60,000 depending ourselves in doing that which 
the courts have already said we had a perfect right to do 1 
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* Mr. Watson. You want to be able to do that one second after 
the expiration of the copyright ? 

Mr. Ogilvie. Coincidently with the expiration. 

Mr. Watson. And anyone — any publisher — can publish any ex- 
pired-copyright book? 

Mr. OoiLviE. Any book, where one has accepted from the United 
States Government a copyright giving him the exclusive right for 
^' a limited time." 

Mr. Watson. Any publisher? 

Mr. Ogilvie. Yes, sir. 

Mr. Watson. With the same title ? 

^ Mr. Ogilvie. Yes, sir ; to call it by its true name — do not compel 
him to lie to the public about it. 

Mr. Watson. How many publishers now publish Webster's Dic- 
tionary? 

Mr. Ogilvie. I do not know; but so many different ones that I 
am not familiar with them all. G. & C. Merriam Co., one of the 
75 in all, are trying to secure the exclusive right — ^to shut off every- 
one else— to secure a perpetual monopoly. 

Mr. Watson. On what ground? 

Mr. Ogilvie. On the ground that between 1847 and 1889 they were 
the " sole publishers." That was the statement in the affidavit which 
was made by its president, and Judge Colt was deceived by that 
falsehood into the belief that they were the sole publishers during 
that period, and consequently found for them a "secondary mean- 
ing" in the word, which, unless you pass this bill, will give them 
a superior right in that which Justice Day says is public property. 

Mr. Oglesby. Has the public any interest in this in that it might 
affect the price at which the dictionary is sold? 

^Ir. Ogilvie. Yes, sir. Here is a dictionary [exhibiting] of over 
100 pages more in number similar to a dictionary published by 
the Merriam Co. Ours is sold for $2.50, theirs for $5, 100 per cent 
more than our price and over 100 pages less in size. This dictionary 
[exhibiting] is $8 for ours and $12 for theirs of like size. 

Here [exhibiting] is what we have to do: The court in Cleveland 
said that we could not use the design on the books' sides which we 
had used exclusively for over 10 years, and that what we had to do 
was publish our book as this one right here is, with that condemna- 
tory phrase plastered on the front cover, on the title-page, and on 
the back of the book, and remove all ornamental designs from our 
book covers. Nobody would ever have compelled us to do so unless 
the court had been deceived into the belief that there was something 
radically wrong with our behavior. 

The Chairman. May I interrupt you just a moment? 

Mr. Ogilvie. Certainly. 

The Chairman. I want to make a suggestion to the members of 
the committee. Mr. Solberg is not going to be heard. I want to ask 
the permission of the committee to submit to him some questions in 
relation to the actual administration of this law in writing and let 
the questions and answers be printed in the hearings, if the members 
of the committee have no objection to that. 

I will take an unofficial publication without using the name of the 
publishers and ask a series of questions which he may answer as an 
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administrative officer concerning the administrative features of the 
law. I think he would not agree to give his opinion as a lawyer, 
but as an administrative officer he would be willing to make a state- 
ment as to the administrative practice. 

Mr. SoLBERG. Yes. I think the copyright office would be entitled 
to put on record one or two suggestions in relation to the bill as 
aflFecting the copyright law as it stands. That w^ould take but a few^ 
moments. 

The Chairman. With the permission of the members of the com- 
mittee, I will request Mr. Solberg when he answers the questions to 
submit such suggestions as he may care to submit to the committee, 
so they can go into the printed record. I will furnish the questions 
and answers to the reporter. 

Mr. Ogilvie. Relative to their legal position, because of the claim 
of the Merriam Co. that they were entitled to the exclusive use of 
" Webster " because of their having been Webster " sole publishers 
from 1847 to 1889," even if that claim were true, which it is not. 
Justice Brewer, in the Castoria case, decided as follows: 

When in 1868 Dr. Pitcher obtained a patent on a certain compound which 
became known as Castoria the patent gave no right to any particular name, 
but simply to the exclusive manufacture and sale thereof; that in 1885 "all 
such rights expired," and from that time forth any party has had a right to 
manufacture and sell Castoria and to sell it under the name by which it has 
become generally known to the public, and If to that public the article has 
become generally known only by a single name — Castoria — that name must be 
considered as descriptive of the thing manufactured and not of the manu- 
facturer. 

There is the parallel. '' Webster" is descriptive of what? Not 
G. & C. Merriam Co. as publishers, but simply the name of the author 
of the book; that is, the author or compiler of the literary work that 
is contained between its covers. It is not descriptive of the manu- 
facturer. It is not Baker's chocolate ; it is not AVaterman's pen ; but 
the name of the author, legally the same as it was in the case of the 
compound Castoria, on w^hich the patent had expired. 

Applying that Castoria case reasoning to this case, we find that 
"Webster's Dictionary" is the name by which that ''product" or 
work "has become generally," in fact, univei-sally, "known to the 
public," and is in no sense descriptive of the manufacturer, for there 
nave been over 75 different manufacturers or publishers of "Web- 
ster's " dictionaries, which one fact alone precludes the barest possi- 
bility of the public having considered " Weoster " to be descriptive of 
the Merriam Co. as the manufacturer. 

Mr. Justice Brewer further said, in the same Castoria case : 

It is enough that the public has accepted that word (Castoria) as the name of 
the .^hing, for thereby the word has become in('orporate<l as a noun into the 
English language, and the common property of all. 

The Merriams claimed that Webster means a Merriam " Webster " 
only ; but Judge Hand decided that it is " a preposterous assertion " 
to say that the name "Webster" does not indicate origin in the 
author rather than the name of the publisher of the book. The 
Merriam Co. admits that this may be true of the old editions of 
"Webster," but that they have the sole right to call modern re- 
visions " Websteps," and that they have the exclusive right to make a 
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Webster's Dictionary of any real value to the public to-day, in conse- 
quence of having published the Webster Dictionary "exclusively" 
from 1847 to 1889 (which they did not), and to reedit and make a 
book that is of any earthly use to anybody. No one else is to be 
f>ermitted to do that. Why? 1 can not find out why, except that 
they want a monopoly. Let us follow that claim to its logical con- 
clusion. In time all "Webster" dictionaries will become so out of 
date as to be valueless as works of reference, and when that time 
arrives the Merriams, had their theory been accepted as correct^ 
i^ould have an absolute monopoly in perpetuity. 

If we are entitled to use the word "Webster" we are entitled to 
use it in a manner that will give us such business as is the cumulative 
result of our advertising, persistently carried on for over a quarter 
of a century. 

For 26 years I have been in the courts directly or indirectly as 
a result of litigation brought by the Merriam Co., who want a 
monopoly that they can get in no way other than going into court, 
making it so expensive to defend that competitors simply let cases go 
by default, or by deceiving the court, which they have done, into the 
belief that some condition exists which entitles them to a monopoly. 
I think there comes a time when every man is entitled to " peace and 
the pursuit of happiness." Let us have it. 

As another instance, take the Mark Twain case, in which Mark 
Twain sought to restrain Belford, Clark & Co. from publishing a 
book entitled " Sketches by Mark Twain." In that case it was held 
that no one could be restrained from publishing that book, or from 
stating the name of the author in such form in the book as its pub- 
lisher might desire to use it. It is true that that controversy was 
over the publication of matter upon which Mark Twain had never 
procured a copyright, but such noncopyright matter is not dis- 
tinguishable in a legal sense from expired copyright matter, and the 
name of its author. 

The court further said in that case : 

Any person who ch(H)ses to do so can republish any uncopy righted literary 
production, and give the name of the author either upon the title page or other- 
wise as best suits the interest or taste of the i)erson so republishing. 

That is all we want. We want to use the author's name in 
a title in exactly the manner that the Supreme Court has said 
we are entitled to use it. While Judge Dav decided the Syndi- 
cate case on the ground of lack of jurisdiction, he went into the 
merits, and we want the right to do only that which he said we had 
the right to do; right which has not been denied by the Supreme 
Court. We want to do that " without restriction." Every lawyer 
on this committee will see the point clearly when I say that the 
Merriams have published Chitty s Pleadings for many years under 
exactly the conditions which we wish to be free to publish Webster* 
They reedited Chitty — call the book Chitty's, and put no warning 
notice on its cover or title page. They have a legal right to do so ; I 
do not complain about that; I simply say our right to Webster is the 
same. Am I not right ? 

Mr. Charles. Will that right enable you to sell the books at a 
reasonable price, so as to put them into the hands of the poor people? 
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Mr. Ogilvie. It certainly will do so, and has done so. The Mer- 
riam Co. never sold a cheap complete dictionary until I began to 
publish one in competition in 1890, 26 years ago. 

Mr. Charles. What does this book of yours cost ? 

Mr. Ogilvie. We sell that book for 60 cents. 

Mr. Charles. Retail? 

Mr. Ogilvie. No ; to the trade at wholesale; but it can be bought for 
88 to 90 cents at any department store. 

Mr. Charles. If you could not publish this dictionary and they 
had the exclusive right of publication,- would this book sell as low 
as that ? 

Mr. Ogh^vie. No, indeed ; if I were the exclusive publisher, with a 
copyright or *' secondary meaning *' monopoly, I would not sell it as 
cheap as it is sold now. 

Mr. Charles. How much would it sell for ? 

Mr. Ogilvie. $2.50. Frankly and honestly, if I had a monopoly 
I would get all I could. Not having a monopoly it is necessary for 
me to compete with other people, not exclusively with the Merriam 
Co., but with all of my " Webster " competitors. If I could go into 
the dealings of the Merriam Co. with the school boards of this coun- 
try, it woiud be an appalling story. For instance, we can not get our 
books into the schools in the State of New York with the State 
approval, for either love or money. 

Mr. Charles. What about the American Book Co. ? 

Mr. Ogilvie. They are hand in glove with the Merriams and pub- 
lish all of Webster s dictionaries, with the exception of Webster's In- 
tercollegiate and Webster's New International, under royalty agree- 
ments with the Merriam Co. They work hand in hand, and that 
means much. Some of the stockholders of the American Book Co., 
I am told, are also stockholders in the Merriam Co. 

Mr. Charles. They can not publish the books without paying a 
royalty ? 

Mr. Ogilvie. Not those particular copyright books. 

Mr. Charles. I mean Webster's original work. 

Mr. Ogilvie. Oh, yes ; they could do that, but no one publishes the 
original work; it would not sell to-day: it would be almost useless. 
The difference in conditions makes the old books quite valueless. 

Mr. Charles. Are they inclined to be monopolistic? 

Mr. Ogilvie. If you Imew them as I do, you wouldn't ask. Yes, 
sir; they are, very decidedly so; they charge the highest price they 
can get. To continue this proposition is not a new one, the applica- 
tion of the name of the author of a dictionary to his work or a book 
based thereon, here [exhibiting] is a dictionary published in 1860, an 
abridgment of Ainsworth's Dictionary. On the back are merely the 
words "Ainsworth's Dictionary'*; on the title-page is to be found, 
"Ainsworth's Dictionary, abridged by Thomas Morell " ; and beneath 
that is to be found the statement that " this book is carefully corrected 
and improved from the last quarto edition, by John Carey." They 
do not put on their title-page " Carey's Dictionary " or '^ This dic- 
tionary is not published by the original publishers. ' That book was 
published in that manner 56 years ago; it is nothing new, ctnd we are 
entitled to the same right as applied to Webster. There has been 
no change in the law except by erroneous decisions, taking away any 



AMBNDMBNT OF COPYBIGHT LAWS. 26 

of our rights, and all we want to do is freely to exercise our undoubted 
leg^al right. 

Mr. Watson. You want to use the word " Webster" ? 

Mr. Ogvlvie. We certainly do want to use Webster. What we also 
want is the right to publish a book with a cover on it like that [indi- 
cating], without any red-flag condemnation on its face. 

Mr. WArsoN. And then the competition would be among the pub- 
lishers? 

Mr. OoiLviE. Yes, sir. 

Mr. Watson. You want to publish a Webster's Dictionary like this 
\ indicating] ? 

Mr. OoiLviE. Yes; that is what we want. 

Mr. Watson. And then you want competition with the publishers? 

Mr. Ogilvie. Yes; certainly. 

Mr. Watson. " John Jones " or " Thomas Smith's Webster's Dic- 
tionary " right there [indicating] is what you want? 

Mr. OorLviE. Yes, sir; Webster's Imperial Dictionary; not merely 
Webster's Dictionary. It is necessary, in consequence of the great 
numbers of Webster's Dictionaries, to use some additional word in the 
title, as before stated. 

Mr. Watson. Why do you want to use the word " Imperial " ? 

Mr. OoiLviE. Because nobody has ever used the word "Imperial" 
in connection with a Webster before me. 

Mr. Watson. Suppose some one should use the title " Webster's 
Superior Dictionary '' ? 

Mr. Ogilvie. Well, that is all right ; they would be entitled to do it. 

The Chairman. Does your trouble not grow out of a finding and 
judgment in a certain case, which finding you contend is contrary to 
the facts and was based upon what you regard as unreliable evidence, 
if not untruthful evidence? 

Mr. Ogilvie. Do I contend that it depends on that? 

The Chairman. Is it not a fact that your troubles grow out of an 
adverse judgment which w^as, according to your views, based upon 
unreliable evidence, if not untruthful evidence, which resulted in a 
finding contrary to the facts? 

Mr. Ogilvie. That is where all of this trouble arose, except so far 
as the prosecution of that suit up to the point of that finding is 
concerned. 

The Chairjian. That is the onlv case in which it has been held that 
the law is not as you claim it ought to be. 

Mr. Ogilvie. On the contrary, the Saalfield Publishing Co. had a 
judgment rendered against it and were ordered to give the Merriams 
an accounting: they gave the Merriam Co. $6,000 to get out of the 
accounting, because they felt it would be cheaper to do it than to 
fight. There's a case of "too proud to fight' and its net result. 
Then the Merriam Co.'s attorney said that now they were " fighting 
the Saalfield Co. with their own money." Then the Merriam Co. 
attempted to get me into that judicial accounting jurisdiction by sub- 
stituted service in a supplemental bill filed in that Saalfield suit 
l)ecause I had paid a part of the expense of the defense of the Saal- 
field Co. in defending the property; they then proceeded to get judg- 
ment against me for $81,000, which judgment the Supreme Court now 
says is no good. 
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Judge Clarke, of Cleveland, in deciding against the Merriam Co., 
when thev attempted to get a rehearing in the Saalfield case, after the 
court had imposed this burden upon them in regard to the title and 
back of the book — at this point I may explain that Judge Clarke 
succeeded Judge Day, who resigned — Judge Day had had the case 
up to that point: then Judge Clarke came in. and being a new judge, 
not desirous of upsetting anything done by his predecessor, he re- 
fused absolutely to do anythins^ that would be contrary to Judge 
Day's opinion. He simply woutd not admit new evidence, but con- 
firmed the finding — there had been an interlocutory decree — and 
then the Merriam Co., dissatisfied as usual, made an application for 
a rehearing, hoping to ^et still more from the new man, Clarke, but 
in his memorandum opmion denying the rehearing he said : 

This cause came oa further to be heanl upon the petition of the plaint ilt for 
rehearing on the supplemental bill, and upon the brief filed In supijort thereof. 

I am of opinion that the complainant has been given all of the relief in this 
case to which it is entltleil, measuring its deserts by the decree affirme<l in 
L. K. Waterman Co. r. Modern Fen V<i. (Sp. Ct. Hep., vol. 35, p. 91, Jan. 1, 
191.")). and by ii. & i\ Merriam (\>. r. Syndicate Puldishing Co. (207 Fe<l.. 51.5>. 

This last dtH'isioii, in the (^pinicn of this court, may v/ell sugj^est to counsel 
for the plaintiff that it is not impossible to prc-^ to<» far an advantage which 
rests ui)on a distinctic>n wliich, while easy enough to state in words, is very 
iilfticult to apply in practice without continuing a monoiK)ly which the courts 
have declare<l Is ende<l, and also that there se(»ms to be a b<Mly of testimony in 
existence which for some reason has not found its way into tlie record of this 
case as nov.- made up wliich quite po.;sibly ndglit malve such a decree as is 
rendere<l in this case Improper. 

Petition for rehearing Is denied. 

Judge Clarke sat there and, irrespective of the fact that he appeared 
to want to reverse his predecessor, said " Take it to the circuit court 
of appeals; I will not disturb Judge Day's opinion." And as a 
consequence Saalfield was subjected to the necessity of appealing 
to the circuit court of appeals in Cincinnati, then have it go back to 
Cleveland, then another hearing and another appeal, and so on in- 
definitely. There ought to be some way to end it. There is; you 
can pass this bill and thus stop it. If we are wrong, gentlemen, tell 
us so ; tell us that we much not use an author's name in the title of 
his expired copyright book, if you want to; tell us a copyright lasts 
forever if you will; but tell us something so that we may guide 
ourselves accordingly. 

Mr. Glynn. After glancing over this proposition the opinion I 
form is that this is not really an amendment of the copyright law, 
but is really, in effect, changing the common law. Is it, in your 
opinion, an amendment of the copyright law? 

Mr. Ogilvie. Well, Mr. Wade H.'Ellis, the former attorney general 
of Ohio : Judge Henderson, who was on the supreme court bench in 
the State of Tennessee; and Hon. Charles H. Aldrich, whom President 
Harrison appointed United States Solicitor General, and whose 
opinion as Solicitor General was final in certain governmental mat- 
ters, all tell me that this bill is just exactly what it ought to be and 
that it has no application to anything other than which appears on 
its face; they also tell me that it is constitutional, proper, and correct, 
and that it ought to pass. There is no diversity of opinion between 
them. I am not a lawyer, but am just giving you the opinions of 
these three eminent lawyers and gentlemen with whom I have talked 
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about it; I tell you who they are and whnt they believe, and that is 
as far as I can go in answering your question. 

Mr. Glynn. I judge that you take your position under the common 
iaw rather than under the copyright law? 

Mr. Ogilvie. Let us have the copyright law clarified so that there 
will be no mistakes made in the future. 

Mr. Glynn. Then what you want is to have the law changed^ 
whether it is the copyright law or the common law ? 

Mr. Ogilvie. Xot at all. I do not ask to have any change in the 
common law. I do not think it would be proper to incorporate in 
a statute such as the copyright law any change in the common 
law. Of course, that is merely my personal opinion, without the 
sliffhtest knowledge of what I am talxing about as a lawyer. 

Mr. Glynn. The reason I asked that question is this: The bill 
provides that — 

There shnU exist no superior rights of any nature whatsoever In the pul)llRher 
or former proprietor thereof to the matter which has been the subject of 
copyright or to the name or title thereof. 

It does not say that there shall exist no copyright law, but it 
seems to me it is taking away whatever rights there are under the 
common law. 

Mr. Ogilvie. Well, the way I look at it is this: I come to the United 
States Government copyright office and, in effect, say, "I want to en- 
ter into a contract with the people of this country ; I want a certain 
exclusive right; I want it confirmed in me for 50 vears; and I want 
the power of this (Tovernment to act in my behall in the event that 
anybody encroaches on my grant of that exclusive right." They stiy, 
" Very well; it will cost you $1.50," or $2, whatever the amount may 
be. For that amount they will give me a copyright, and then I file a 
couple of copies of the book, and everything is secure for 56 years. 
That is cheap for me. Now, as to the people. What do they get? 
Do you mean to say that this Government is f oing to supply an army 
and the courts to take care of my ex<?lusive rights without some com- 
pensation ? Not at all. The people are entitled to something for that 
eiven to me. The people are entitled to the unrestricted use of that 
ook after the 56 years have passed and to the free use of the literary 
matter within the book's covers, as compensation for that which the 
Government has given to me, because the copyright is nothing but a 
contract between the author or proprietor and the Government. 
Something for something, not something for nothing. And it is a 
baby act, when the contract has expired, to go back and ask for some- 
thing more. 

Just a word more, and then I will have finished. In the Syndicate 
Co. case argument and decision that the Supreme Court passed upon 
the question as to the nature of the distinction reiiuired as between 
all competitive publishers of Websters dictionaries may be concluded 
from the fact that in the June Manufacturing Co. case, which Justice 
Day cites, it was required merely to place its name as the maker 
thereof on the Singer sewing machines it turned out and, U) quote 
from Chief Justice White's opinion in that case, being so marked 
they were " therefore not the product of the Singer Manufacturing 
Co." Not that the June Co. was compelled to mark its machines, as 
we are compelled to mark our books, " This machine is not made by 
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the original manufacturer of Singer machines or by its successors," 
but Justice Day's citation of the June case in his decision, with ap- 
proval, indicates the Supreme Court's opinion to be that a publisher's 
imprint on a book is a sufficient distinction from any other publisher's 
edition of the same book, for by that imprint the public can be unmis- 
takably informed as to whose product it is. 

During the argument of the Syndicate Co. case in the United States 
Supreme Court Justice Pitney said to Mr. Bayne, the Syndicate 
Co.'s attorney: 

Do you mean to say Oils case involves the question of your right to publish the 
book without the qualifyinj? statement as to the original publishers? 

Mr. Bayne. Yes ; that is true. We deny that the use of a cautionary notice 
can be impojseil on us. When this case was begun, we were ready to submit to 
an invasion of our rights to that extent, but now that the Merriams have im- 
posed on us the expenditure of some $40,000 in defending ourselves we want 
our whole right. 

Justice PiTNKY. Quite likely you want everything you are entitled to, but I 
am asking, Does this case involve your right. to publish this book without any 
statement as to who the publishers are? 

Mr. Bayne. Yes, sir. 

Justice PiTNKY. So when you say that this is the book you are contending for, 
jou mean this book without this cautionary statement? 

Mr. Baynk. Yes, sir; I claim that right. We did put our imprint, " Syndicate 
Publishing Co.," on the title page, which we have the right to do, and no other 
publisher of Noah Webster's work or revision or abridgement thereof cah have 
his right to use that name invaded by any cautionary notices which in any man- 
ner call attention to other publishers' dictionaries or imply some sort of in- 
feriority in their own publications. 

That colloquy shows clearly that the question of the public's right 
to issue "Webster" dictionaries without any cautionary notice was 

fone into by the Supreme Court and not decided to be necessary, 
'he Merriam Co. attorney, on the other hand, having said, in argu- 
ment, that the Syndicate Co. " denies the obligation to continue that 
notice and will discontinue it as soon as this plea is denied ; so, when 
the bill is dismissed, everything the defendant has done has been 
sanctioned. That book is legalized without any warning notice on it. 
That is the effect of the dismissal of the bill of complaint." 

It can therefore hardly be said that the Justices of the Supreme 
Court did not know exactly w hat the effect of the affirmance of the 
findings of the lower courts, and the consequent dismissal of the 
Merriam Co.'s appeal really meant, for the attorneys on both sides 
told them in clear and unmistakable language. 

The Chairman. Mr. Schuler, secretary and treasurer of the 
Authors' League of America, desires to submit a statement for the 
record, and without objection it will be inserted. 
(Said statement follows:) 

The ArxHORs' LEAorE of America (Inc.), New York, X. Y. 

The executive committee of the Authors' Lenpriie of America has considered 
the l)ill under discu^^sion to-day nnd wishes to place tlie league on record 
against its passage. 

In general the objections of the league are those which Mr. Putnam has 
already placed before you, but there is another phase of the matter which 
Interests the league particularly. The courts have so far held that an author 
has the right to prevent the use of his material, after expiration of copjTight, 
in a mutilated or otherwise altered form, or under another name or title. The 
amendment, however, provides " that there shall exist no superior rights of any 
nature whatsoever in the former proprietor of any expired copyright to the 
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matter Mrhtch has been the subject of copyright, or to the name or title thereof, 
but both the matter which has been the subject of copyright and its name or 
title shall fall into the public domain and thereafter be free forever to the 
unrestricted use of the public." 

The lea^rue's objection is that anything which curtails an author's right to 
prevent the appearance of his worlt in any form other than that which he gave 
to it is a matter of serious import, and we believe that the passage of this act 
would discourage the very things for which the copyright law was originally 
instituted. These objections alone, to say nothing of those brought up by Mr. 
Putnam, would be sufficient to make it necessary for the Authors' league of 
America to oppose the passage of bill H. R. 3053. 

Bbic Schuleb, Secretary. 

Mr. OoHiViE. Here we have a lot of authors apparently approving 

the appropriation bv their publishers of property rights that ought 

to be their own, if there is any such right. Do you think the author 

understands the matter? If so, we have in this prosaic twentieth 

century an instance of the outdoing of the love of Damon and 

Pythias for one another; but I know that no sensible man would 

approve such a thing. What have the Merriams done with Webster's 

work but used it in a " mutilated and otherwise altered form "? To 

such an extent do they admit this that their latest "Webster" is 

advertised as " a book of almost wholly different literary contents 

from any book with which Noah Webster ever had anything to do.'' 

STATEHENT OF MS. CLINTON T. BBAINABD. 

Mr. Brainard. I represent Harper & Bros. I would like to make 
a part of the record an editorial in this morning's Washington 
Herald which has to do with this particular case and subject. It 
states the case fairly well. 

[Said editorial follows:] 

AN ATTACK ON GOOD WILL. 

Why should a book that has been sufficiently valuable to be entitled to the 
protection of the copyright law for a term of years be deprived of the advan- 
tage of a continuing protection for Its title? Briefly statcnl, this is the question 
which the book publishers of the United States will to-day ask In a hearing 
before the Patents Committee, Other questions are bound up In It. some senti- 
mental for those of us who would not care so much for an old friend like 
Crabb's Synonynies if It were called Smith's Synonymes. Then, too, there Is 
the matter of g(K>d-wlU character and good-will selling value. 

The matter has come up because of the proposed enactment of an amend* 
naent to the existing copyright statute. It is called House bill No. 3053, and 
Is as follows: 

** Upon the expiration of the copyright of a book, or the renewal thereof, 
should the same be renewed, there shall exist no superior rights of any nature 
whatsoever In the publishers or former proprietor thereof to the matter which 
has been the subject of copyright or to the name or title thereof, but both the 
matter which has been the subje<*t of copyright and Its name or title shall fall 
into the public domain and thereafter be forever free to the unrestricted use 
of the public." 

The publishers appear to be making their flght to prevent the passage of this 
bill on two grounds: First, they declare that the projjosed amendment has no 
place In a copyright statute because It deals with a situation which exists after 
the expiration of the term of copyright. The second main point In their argu- 
ment Is that, irrespective entirely of the copyright statute, they should not be 
deprived of the property right in the title, and that It is a property right which 
can be protected under the common law, and has been so protected by courts 
both in this country and in England. 

George Haven Putnam, who Is to appear before the committee, makes out a 
strong case for the publishers. Our favorite novelists are not Involved under the 
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proposed amendment. Their work would remain their own and their publishers. 
The books which would be hit by the proposecl law are mainly reference books, 
compilations, and handboi)ks. Mr. Putnam cites one instance which will reach 
the hearts as well as the minds of many readers — Chatterbox. This title, as >ve 
all know, was used to cover material collected from year to year in annual 
volumes prepared for the use of young people. In this case the matter itself 
could not be copyrighted, for it had not originated in this country. Mr. Putnam 
states that in numerous decisions the courts have taken the ground that the 
name " Chatterbox " must not be used by competitors as a title for books which 
they wished to publish. It would seem as if the publishers who had built up the 
value of the title by skillful eiliting and by extensive advertising should be pro- 
tected in the use of that title. 

The public itself is the real gainer in this. Without protection of some sort — 
and this proposed amendment would seem to remove it by a single blow — en- 
cyclopedias and dictionaries of any intelligent kind would be out of the question. 
No publisher would be foolhardy enough to put in the large sums necessary to 
the making of a fine reference work If he knew that some one else was at liberty 
to use the title of his work. His expensive and Intelligently gathered material 
he could, of course, copyright. Then he puts his own name on It or calls it 
Bflttanlca or Century or Standard. Then another publisher appears who scrapes 
together Inferior hack matter and puts on It the title Brlttanlca or Century or 
Standard, just as he pleases. 

Might not the Patents Committee, as their contrtbutlon to the Shakespeare 
tercentenary, let the bill die, and cite as their reason, " Who steals my purse 
steals trash ; but he that filches from me my good name robs me of that which 
enriches him not and makes me poor Indeed." 

I would like to ask what large publishing houses, or what well- 
known publishing houses, outside of the ones Mr. Ogilvie has men- 
tioned, are back of him in this proposition or are with him? Can you 
tell me that ? 

Mr. Ogilvie. In order that I may make no mistake in my reply, will 
you kindly repeat that question? 
^ Mr. Brainard. What publishing houses are in favor of your posi- 
tion? That is what I want to get at. 

Mr. Ogilvie. Well, I have received letters from various publishing 
houses outside of those I have named indorsing my position. I now 
remember one received a couple of years ago from Mr. Mitchel Ken- 
nerly. There were several others, but I do not recall the writers' 
names now. I just happen to recall Mr. Mitchel Kennerly's. 

Mr. Brainard. I* want to make this statement, that everything 
seems to have centered on the Webster Dictionary, but that is a very 
small matter, although it is very important to Mr. Ogilvie. Every 
big publishing house has something which is of great interest of the 
same nature. Mr. Putnam made it quite clear to you, but in a brief 
way let me say that Harper & Bros., whom I represent, are interested 
in what is known as Craobe's Synonyms 

Mr. Ogilvie (interposing). Do you mean to tell me that you 
<;laim a right in that? That is perfect nonsense. How long will 
it be before you claim the exclusive right to Shakespeare or to the 
title " The Holy Bible "? If your contention is correct you have the 
same right to them as Merriam has to Webster. 

Mr. Brainard. That is what I am stating, and every big publish- 
ing house that I know anything about is in the same position. 
Houghton, MiflSin & Co., Doubleday, Page & Co., and all of them, 
all original producers of works, are against Mr. Ogilvie's position. 
Now, he has named the Syndicate Publishing Co., about which there 
was a two-column editorial within the last two months in the New 
York Tribune, stating that everything they do is practically in 
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the nature of piracy, and that editorial roasted them to such a finish 
that they had to quit doing business in Chicago, all of which Mr. 
Ogilvie must know about. 

Mr. Ogilvie. I do not know any such thing. 

Mr. Brainard. There are certain publishers who make it a business 
to use the name Webster and trade on the cumulative value of the ad- 
vertising that has been done, and that is what has caused Mr. 
Ogilvie all of his troubles for years. He wants to sail in and get 
money from the public on the name of Webster, just the same as Tie 
-will on Crabbe's Synonyms or Bartlett's Quotations, into which 
Harper & Bros, have put thousands and thousands of dollars in 
publicity. And we do not propose to have the good will and pub- 
licity grabbed up by publishers in this way. 

Mr. Ogilvie. When this hearing started I asked the chairman to 
have personalities excluded. I thmk I have refrained from making 
any personal remarks, but the representative of Harper & Bros, 
has not done so, and in reply I would simply say this: That the 
concerns which I represent have always paid their bills at 100 
cents on the dollar, in cash, and that is more than Harper's repre- 
sentative can say that his concern has done. We, at least, have not 
" sailed in " and " grabbed up " our creditors' bank accounts, or any 
part of them. 

Mr. Brainard. Harper & Bros, discount all of their bills and they 
do not owe a dollar, so that the statement he makes is an absolute 
falsehood. 

Mr. Ogilvie. Harper & Bros, may discount their bills now, but 
what I said is not false, it is the absolute truth and we both know 
it, although you deny it. As to Mr. Brainard's Washington Herald 
editorial, gentlemen, as he owns that sheet, is it a biased or an un- 
biased editorial opinion? The only "attack on good will " I make is 
an attack on my opponents' " good will " for me, because I refuse to 
join them in their attack on public property for their private bene- 
fit, and every man of them knovv§ that to be the absolute truth. 

As Mr. Brainard has furnished an editorial, I, too, wish to do 
the same, for this committee's consideration, an editorial from the 
Washington Star, as follows: 

THE AMERICAN BIBLE SOCIETY. 

America Is now old enouffh to observe centenaries of organizations, and they 
ore coming along with a rapidity that is wholesome proof of the success of move- 
ments for the public welfare. When a society of people can be continued with- 
out a break for a hundred years It is undoubtedly serving a valuable end. This 
Is unmistakably the record of the American Bible Society, which Is to-day begin- 
ning a week of jubilee observances with a pageant commemorative of the com- 
pletion of 100 years of organization. 

It Is Impossible to compute the value to humanity of the work of this society, 
which has been carried on throughout the world. In the face of great discour- 
agements and against formidable obstacles, with a zeal springing from the con- 
sciousness of right-doing, this society has sent the Scriptures broadcast. Many 
millions of copies of the Bible have been distributed by Its means. Translations 
Into every known language and dialect have been eifected. Missionaries In 
every field have been supplied with this most effective means of enlightenment. 

The American Bible Society developed from unsatisfactory conditions existing 
In the new Republic in the matter of the supply of Scriptural text. A number of 
local societies had been organized as a result of a vote In Congress by seven 
States to six In favor of the Importation of 20,000 Bibles from Holland as 
against the printing by Congress of that number of "copies. Printing facilities 
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in this country were tlien poor, but the necessity of importation stimulated effort 
here till In 1816 the American Bible Society was formed in New Yorlc City under 
the presidency of Ellas Boudinot, one of the trustees of Princeton University. 
The names of the founders of this society Include some of the most distinguished 
Americans of that day. From the beginning the organization went forward, 
thougii sometimes it encountered serious difficulties, and now it is one of the 
strong, vital forces for world betterment. 

It Is Interesting to note that the receipts of the American Bible Society have 
grown from $37,779,35 In the first year of its existence to $840,291.52 In 1914, 
or its ulnety-nlnth year. The total receipts from the beginning have reached 
the stupendous sum of $38,016,919.18. or In less than 100 years more than one 
thousand times the Income of the first year. During that period the society has 
issued 23,456,549 copies of the Bible and 86,460,065 testaments and other works, 
a total publication in the 99 years for which the reports are now available of 
109,926,214 works. These figures alone attest to the Immeasurable value of this 
work, which Is now completing Its first hundred years. 

Gentlemen, if the Bible Society were to come here and ask you to 
enact a law givjng to it any superior right in the title of "The Holy 
Bible,'' would you not laugh it out of this room? Of course yon 
would; yet, it is entitled to greater consideration on that point than 
are my opponents. The Bible Society gives Bibles to the poor ; it has 
been in business a century, the Merriams only 73 years; it has issued 
more Bibles than the Merriams have dictionaries; its very name indi- 
cates its sole business. The public — every last man of it — knows of 
the society and the good it has done. Does the same apply to the 
Merriams? If there is a "secondary meaning" in any book's title 
it would seem that the Bible Society is entitled to one, for that book 
falls within the class favorably referred to by Mr. Putnam — a " com- 
posite " work — as, observe : The Songs of Solomon, Paul's Letters to 
the Corinthians, The Lamentations of Jeremiah, Matthew% Mark, 
Luke, and John, etc. The Bible Society was formed to create com- 
petition and make the Bible inexpensive. My opponents desire to 
prevent competition and make education expensive. 

(Mr. Ogilvie submitted the following decisions of the Supreme 
Court for the information of the committee:) 

Supreme Court of the United States— No. 217, October term, 1914— G. & C. 
Merrlam Co., appellant, v. The Syndicate Publishincj Co. — Apjieal from the 
United States Circuit Court of Appeals for the Second Circuit — June 1, 1015. 

Mr. Justice Day delivered the opinion of the court. 

This suit was brought by complainant to enjoin the defendant from the use 
of the name " Webster " as a trademark and trade name whon applied to tlie 
sale of dictionaries of the English language. A decree was entered dismissing 
the bill In the United States district court (207 Fe<l., 515). This decree was 
affirmed upon appeal to the Circuit Court of Appeals for the Second Circuit 
(207 Fed., 515), and from the latter decree an appeal was talten to this court. 

The original bill set up at great length the origin and history of the Webster 
dictionary publications, the succession of the complainant to the ownership of 
the rights of publication, and the various copyrights which had been taken 
out from time to time to protect the use of the name "Webster," as applied 
to dictionaries of the English language, and facts were set out In detail con- 
cerning the various publications which the complainant and Its predecessors 
had made from time to time. The oill. In Its original form, relied upon tho 
secondary meaning which, It was alleged, the history of the publications had 
establishe<l In the name " Webster," as applied to English dictionaries, and It 
was allege<l that the exclusive right to use that name In such connection had 
become the property of the complainant and entitled It to protection against 
tho.se who used the word In such manner as to cause their publications to be 
purchased as and for the publications of the complainant. It was charged 
that the respondent belonged to the class of i)ersons wrongfully using the name 
thus accpilred, and facts In detail were set forth to support this contention of 
unfair competition In trade. After the bill was filed an amendment was added 
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setting up the ownership in complainant of certain trade-marks, duly regis- 
tered! in the Patent Office of the United States, in accordance with the statutes 
in sacb case made and provided. The amendment alleges the registration of 
two trade-marks under the act of 1881 (21 Stat., 502). and of eight trade- 
mar Ics under the act of 1905 (33 Stat, 724), and it was charged that the de- 
leiKiant used and imitated the complainant's trade-marks upon Webster's dic- 
tionaries, by affixing the word *' Webster " to dictionaries in a manner closely 
imitating complainant's registered trade-marks or one of them, the natural 
tendency of such acts being to deceive the public and to pass off defendant's 
dictionaries as and for the dictionaries of the complainant. The prayer of the 
bill was amended so as to ask relief by injunction against the defendant from 
in any manner copying, imitating, or infringing any of complainant's registered 
trade-marks. The bill as amended therefore rested upon (1) allegations tend- 
ing to establish unfair comi)etition in trade, (2) trade-marks registered under 
tlie act of 1881, and (3) trade-marks registered under the act of 19()5. 

A. motion to dismiss the appeal was made and passed for consideration to the 
argument upon the merits, which has now been had. 

Tlie circuit court of appeals* decree, affirming the decree of the district 
court, was final unless, in addition to the allegations of diverse citizenship 
"Which were contained in the bill, there was an averment of a cause of action 
and consequent basis of jurisdiction arising under the Constitution or statutes 
of the United States. (Macfaddeu t?. United States, 213 U. S;, 288; Shulthis v. 
McDougal, 225 U. S„ 561.) If the jurisdiction of the district court was in- 
voiced on the ground of diversity of citizenship, and the averment as to a right 
arising under the Federal Constitution or statutes was unsubstantial and with- 
out real merit, either because of its frivolous character upon its face or from 
the fact that reliance was ba.sed upon a claim of Federal or statutory right 
denied by former adjudications of this court, then the appeal to this court 
must be dismissed. (Newburyport Water Ck>. v. Newbury port, 193 U. S., 561, 
576 ; Equitable Life Assurance Co. t?. Brown, 187 U. S., 308, 311.) 

So far as concerns the allegations of unfair competition in trade, upon which 
the bill mainly rests, such averments contain no element of a cause of action 
arising under the Federal Constitution or statutory law. The registered trade- 
marks, an essential part of which covers the use of the word " Webster " as 
applied to dictionaries of the English language, were registered, some under 
the act of 1881 and some under the act of 1905. In the latter act there is a 
recognition of the right to obtain a trade-mark upon a proper name, when the 
$«ame has been in use for 10 years under conditions named in the statutes. 
That act was before this court in Thaddeus Davids Ck). v, Davids (233 U. S., 
461), and the distinction between it and former acts was pointed out, par- 
ticularly in that the act of 1905 gave the right to the use of ordinary surnames 
as a trade-mark, which right did not exist under the prior legislation. The 
act of 1905 contains provisions making the jurisdiction of the circuit court of 
appeals flnal. (Street & Smith v. Atlas Co., 231 U. S., 348.) 

The act of 1881 expressly denied the right of an applicant to obtain a trade- 
mark upon his own name ana gave no recognition to the right to a trade-mark 
in a proper name, nor did it confer authority to register such name and thereby 
acquire a right not recognized at common law. (Brown Chemical Co. v. Meyer, 
139 U. S., 540, 542; Elgin National Watch Co. v. Illinois Watch Co., 179 U. S., 
665 ; Howe Scale Co. v. Wyckoff, 198 U. S., 118, 134, 135. ) 

Moreover, it appears upon the face of the bill that the registration of the 
trade>marks relied upon, having the name " Webster " as applied to diction-, 
aries of the English language as their chief characteristic, was made long after 
the expiration of the copyright securing to the publishers the exclusive right 
to publish the Webster dictionaries. After the expiration of a copyright of 
that character, it is well settled that the further use of the name by which 
the publication was known and sold under the copyright can not be acquired 
by registration as a trade-mark, for the name has become public property and 
is not subject to such appropriation. Such was the decision of Mr. Justice 
Miller, sitting at circuit, in the first of what may he calleil the Webster Dic- 
tionary cases. (Merrlam v. Holloway Pub. Co., 43 Fed., 450.) In that case 
the learned justice in vigorous terms denied the right to appropriate as a 
trade-mark the designation " Webster*s Dictionary" after the expiration of 
the copyright. To the same effect is Merriam v. Famous Shoe & Clothing Co. 
(47 Fed., 411). These cases were cited with approval In the opinion in Singer 
Manufacturing Co. v. June Manufacturing Go. (163 U. S., 169). in which case 

45778—16 ^3 



34 AMENDMENT OP OOPTBIGHT LAWS. 

the subject was fully considered, and the cases, American and foreign, were 
reviewed; the conclusion being reached that on the expiration of a patent 
there passed to the public not only the right to make the machine In the form 
covered by the letters patent, but along with the public ownership of the device 
described there necessarily passed to the public the generic designation of the 
thing which had arisen during the life of the monopoly. As the cases cited 
in the opinion in that case show, this doctrine Is no less applicable to the 
expiration of a copyright, upon the termination of which there passes to the 
public the right to use the generic name by which the publication has been 
known during the existence of the exclusive right conferred by the copyriglit. 
In the Singer case, at page 202, the same doctrine was applied to a trade-mark 
containing the word " Singer " and attempted to be used as one of the con- 
stituent elements of a trade-mark. 

In that case while the right of another after the expiration of the monopoly 
to use the generic designation was recognized, it was also stated that its use 
must be such as not to deprive the original proprietor of his rights or to de- 
ceive the public, and that such use of the name must be accompanied with 
indications sufficient to show that the thing manufactured or sold is the work 
of the one making It, so that the public may be Informed of that fact, this 
latter consideration arising from the use of the name as designating the 
production of the original owner and in order to prevent confusion and unfair 
trade and the wrongful appropriation of another's rights. As we have already 
said, the feature of the case Involving unfair competition In trade came within 
the Jurisdiction of the district court because of diverse citizenship, and the 
right of appeal was limited to the circuit court of appeals. 

From what has been said, it follows that the name "Webster" was not 
subject to appropriation or registration as a trade-mark under the act of 1881, 
and the contention to the contrary as a basis for jurisdiction in the district 
court was devoid of substantial merit and was foreclosed by previous decisions 
of this court. In reaching this conclusion we have not overlooked the cases 
relied upon by the complainant, cited in opposition to the motion to dismiss for 
want of jurisdiction, in which this court has held that where jurisdiction was 
Invoked upon diverse citizenship and also because of alleged rights arising 
from the Federal trade-mark statute of 1881 this court has jurisdiction upon 
appeal from the circuit court of appeals. (Warner t?. Searle & H. Co., 191 
XT. S., 195 ; Standard Paint Co. v. Trinidad Asphalt Co., 220 U. S., 446 ; Baglln 
V, Cusenler Co., 221 U. S., 580; Jacobs v. Beecham, 221 U. S., 263.) These 
cases are readily distinguishable from the one at bar, in which there was an 
attempt to register and obtain a statutory trade-mark upon a proper name, 
which registration was also long after the expiration of the copyright embody- 
ing the same designation as its distinguishing feature. 

It follows that this appeal must be dismissed for want of jurisdiction. Dis- 
missed. 

Supreme Court of the United States— No. 178, October term, 1915 — G. & C. 
Merrlam Co., appellant, r. Arthur J. Saalfleld, Saalfleld I^ublishing Co., and 
George W. Ogllvle — Appeal from the district court of the United States for 
the northern district of Ohio— April 17, 1916. 

Mr. Justice Pitney delivered the opinion of the CQurt. 

This Is a direct appeal from the district court under section 238, Judicial 
Code, upon the sole question of the jurisdiction of that court to make and en- 
force a final decree In personam against appellee, George W. Ogllvle. The de- 
cree was founded upon a supplemental bill making Ogllvle a party to a suit 
already pending, and upon substituted service of process on persons said to 
represent him as attorneys In the State of Ohio, he being a citizen and resident 
of the State of New York, and not having been personally served. 

The facts are as follows: In December, 1908, appellant filed Its original bill 
against Saalfleld In the then Circuit Court of the United States for the North- 
ern District of Ohio, for relief against unfair competition in the business of 
publishing and selling dictionaries. Saalfleld was duly served with process, 
appeared, and made defense. The circuit court having dismissed the bill, the 
circuit court of appeals reversed the decree (190 Fed., 927; 198 Fed., 369), and 
remanded the cause with direction for an injunction and an accounting in con- 
formity with its opinion. The district court made a decree in accordance with 
the mandate September 11, 1912, with an order of reference for the accounting. 
Thereafter and on December 16, 1912, the supplemental bill was filed, setting 
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u.p in substance that since the entry of the decree of September 11 coniplaln- 
n.iit had discovered, and it charged the fact to be, that Ogilvle had from the 
beginning actively conducted, controlled, and directed the defense of the suit, 
liaving selected, retained, and paid, as solicitors and counsel for defendant Saal- 
Aeld, the firm of Weed, Miller & Nason, of Cleveland, Ohio, and Mr. George F. 
Bean, of Boston, Mass., who, in pursuance of said retainer, appeared on behalf 
of Saalfield, but acted for and under instructions of Ogilvie; that in fact 
Ogllvle was the proprietor of the dictionaries involved In the suit, which were 
published and sold for his benefit and profit by Saalfield under a contract pro- 
viding for the payment of royalties to Ogilvie; that pending the suit Saalfield 
liad transferre<l and a«».sii?ne<l to the Saalfield Publishing Co., a corporation, 
his business of publishing and selling the dictionaries; that the company, as 
successor of and claiming through and under Saalfield, was bound by all the 
proceetllngs in the suit, and that it was then carrying on the business, under 
contract with Ogilvie; and that by reason of the facts mentioned Ogllvle had 
made himself privy to the suit, and an actual though not a nominal party 
thereto, and was bound by the preceedlngs and de<Tee therein. Appropriate 
relief was prayed against Saalfield, the Saalfield Publishing Co., and Ogilvie. 

Upon the filing of the supplemental bill and an afildavlt setting forth that 
Ojirllvle was a nonresident of the northern district of Ohio, and that as alleged 
In the supplemental bill the firm of Weed, Miller & Nason, of Cleveland, and 
G€iorge F. Bean, of Boston, Mass., who had appeared, respectively, as solicitors 
and counsel for defendant Saalfield In the defen.se of the suit, were in fact 
retained and employed by Ogilvie for that purpose and paid by him and acted 
under his Instructions and directions, complainant moved for and obtained an 
order authorizing substituted service of process against Ogllvle, to be made 
within the district upon the Cleveland attorneys, and in the district of Mas.sa- 
chusetts upon George F. Bean. Service was made accordingly, and the process 
returned; ami It appearing from an afildavlt made by defendant, Ogllvle, and 
filed In the cause on February 22, 1913, that he had had actual notice of the sup- 
plemental bill, an interlocutory decree pro confess© was entered, and this was 
followed, on October 16, 1913, by a final decree for the recovery against him 
of profits amounting with Interest to $81,312.78, besides costs. Thereafter 
Ogllvle, by solicitors appearing specially for the purpose, moved to quash the 
service of the writ of subpcena issued against him and to set aside all pro- 
ceedings based thereon. The district court, having heard testimony, granted the 
motion, and at the same time denied a petition filed by complainant for enforce- 
ment of the final decree against Ogilvie; and from final orders entered for 
carrying Into effect this decision, complainant has appealed to this court. 

There is a motion to dismiss, based upon the familiar ground that the 
" jurisdiction of the court " referred to In section 238, Judicial Code, . metvna 
lis Jurisdiction as a Federal court, and not Its general Jurisdiction as a 
judicial tribunal; the insistence being that the contention of complainant 
below presented no more than a general question of procedure In equity, 
and not one peculiar to the district court as a Federal court. But the dis- 
tinction referred to bears upon the nature of the Jurisdiction exercised or 
refused to be exercised after a valid service of process upon the defendant, 
and does not affect the question whether the court has acquired Jurisdiction 
over the person, which is the one here involved. This question may be re- 
viewed on direct appeal. ( Shepard v, Adams, 168, U. S., 618, 623 ; Remington 
V, Central Pacific R. R. Co., 198 U. S., 95, 99; Board of Trade t\ Hammond 
Elevator. Co., 198 U. S., 424, 434 ; Commercial Mutual Accident Co. v. Davis, 
213 U. S., 246, 256; Mechanical Appliance Co, v, Castleman, 215 U. S., 437, 
440; Herndon-Carter Co. v. Norrls & Co.. 224 U. S., 496, 498.) In Bache v. 
Hunt (193 U. S., 523), the decision that was held not reviewable on direct 
appeal was rendered upon a plea to the Jurisdiction of the court over the 
subject matter. In Courtney v. Pradt (196 U. S., 89), the suit had been 
removed from a Kentucky State court to the United States circuit court, where 
Pradt filed a special demurrer, assigning as causes that the court had no 
jurisdiction of the person or of the subject matter. The court dismissed the 
suit for want of Jurisdiction, and it appeared from its opinion that this was 
done because Pradt, who was sued as executor, was appointed as such In 
Wisconsin, and a suit against a Wisconsin executor could not be maintained in 
the Kentucky State court, nor in the Federal court. The question of Jurisdic- 
tion was not certified to this court, and the appeal was therefore dismissed. 
These cases are plainly distinguishable. The present motion to dismiss must 
be denied. 
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Appellant's case uiwii the merits Is rested upon the theory that Ogllvie was 
privy to the orl^^iual suit against Saalfleld, and an actual though not an osten- 
slhle party thereto, In such a real sense that the final decree therein would be 
res judicata against hliu ; that the district court had jurisdiction to entertain 
the suit as against him notwithstanding he resided outside the district, because 
by voluntarily coming in and defending for Saalfleld he had submitted to the 
jurisdiction and waived the objection, and because the supplemental bill was 
a dependent and ancillary proceeding, and therefote properly brought in the 
district wherein the original proceeding was pending; and, finally, that be- 
cause of Its being an ancillary proceeding, substituted service upon the solici- 
tors representing Ogilvle in the original proceeding was suftlclent to subject 
him to the jurisdiction for the purposes of the supplemental bill. There Is a 
faint attempt to sustain the jurisdiction on the theory that Ogilvle's aflftdavlt, 
filed February 22, 1913, as mentioned In the Interlocutory decree pro confesso, 
amounted to a general appearance, because It was submitted in opposition to 
a motion for injunction on the supplemental bill, and because It " argued the 
case upon the merits." This may be overrule<l at once. The affidavit shows 
on Its face that It was to be used only as evidence for defendants Saalfield and 
the publishing company, and was not to be construed as an appearance by 
Ogilvle. 

The district court, while raising some question whether the solicitors and 
counsel who had appeared for Saalfield at Ogilvle's expense had not concluded 
their services in Ogilvle's behalf prior to the filing of the supplemental bill, 
yet rested Its decision substantially upon the ground that complainant did 
not know that Ogilvle had any connection with Saalfield or the Saalfield Pub- 
lishing Co. until after the making of the decree of September 11, 1912, upon 
the going down of the mandate from the circuit court of appeals; and that 
for this reason Ogllvie could not have taken advantage of that decree had 
It been adverse to cH)mplainant, and therefore was not estopped by it, since 
estoppels must be mutual. 

In so holding, the court applied the doctrine that has been laid down In a 
number of cases, that a third party does not become bound by a decree because 
of his participation in the defense unless his conduct in that regard was open 
and avowed or otherwise known to the opposite party, so that the latter would 
have been concluded by an adverse judgment (See Andrews t?. National 
Foundry & Pipe Works, 76 Fed., 166, 173: Lane r. Welds, 99 Fed., 286, 288.) 
We neeii not consider the soundness of the doctrine, for appellant does not 
question It, Insisting only that it is not applicable here because Ogilvle's con- 
trol of the defense made In Saalfield's name became known to appellant dur- 
in the progress of the suit and before final decree, it being contended that 
the decree of September 11, 1912, was' interlocutory and not final. 

But It Is familiar law that only a final judgment Is res judicata as between 
the parties. And It is evident that a decree can not be res judicata as against 
a third party participating in the defense unless It Is so far final as to be res 
judicata against the defendant himself. Hence, if the decree of September 11 
was not final as between appellant and Saalfield, it can not be res judicata as 
against Ogllvie; and thus the fundamental ground for procee<llng against the 
latter by suj)pleniental bill with substituted service of process disappears. This 
sufl[iciently shows the weakness of appellant's position, which, upon analysis, 
is found to be this : That upon the theory that Ogilvle would be estopped by a 
final decree if and when made, it sought to bring him Into the suit, before final 
decree, as if he were already estopped. However convenient this might be to a 
complainant In appellant's position, It is inconsistent with elementary principles. 
But, assuming for argument's sake that the decree was final, and that 
Ogilvle was fully estopped by It because of having taken charge and exercised 
c<mtrol of Saalfield's defense through solicitors and counsel retained and paid 
by himself; and assuming that their employment had not been terminated at 
the time the supplemental bill was filed ; the question of the sufl[iclency of the 
proceedings taken by way of substituted service to bring Ogllvie within the 
jurisdiction of the court still remains, and this depends upon whether the 
supplemental bill Is a dependent and ancillary proceetllng, jurisdiction of which 
follows jurisdiction of the original cause and may be exerted upon mere notice 
to the party without service of original process within the district. It seems to 
be thought that because Ogilvle was Identified in Interest with the defendant 
in the original suit and had and exercised the right to make defense and 
control the proceedings and appeal from the decree, he may be treated for all 
purposes as an actual party to the record. But this by no means follows. The 
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doctrine of res judicata furnishes a rule for the decision of a subsequent case 
between the same parties or their privies respecting the same cause of action. 
Obviously, the rule for decision applies only when the subsequent action has 
been brought. So far as the supplemental bill seeks to bring in Ogilvie as a 
new party and obtain relief against him it Is not, In any proper sense/ dependent 
upon or ancillary to the original suit against Saalfield. It is not analogous to a 
suit for an Injunction against the prosecutlon«of a previous suit or the enforce- 
ment of a Judgment therein. It has not for Its object some further dealing with 
the same subject matter. Ogilvie Is not In the position of one who, pending a 
suit about property, has acquired an interest in the subject matter. The object 
of the original bill was to obtain an Injunction and recover profits from Saal- 
field ; that of the supplemental bill is to obtain an injunction and an accounting 
of profits against Ogilvie respecting the same transactions. But the merits are 
not to be adjudicated against him until he Is brought Into court, and as against 
him the supplemental bill Is an original, not an ancillary, proceeding. In Diunn 
1?. Clarke (8 Pet.. 1), one Graham had recovered a judgment at law in an action 
of ejectment against the complainants, Clarke and others, in the United States 
CJlrcult Court, jurisdiction depending upon diversity of citizenship. Graham 
having died, the defendant, Dunn, held the land recovered in trust under his 
will. Clarke and others filed their bill In the same court, praying for an 
injunction against the judgment and for a decree that the land In' controversy 
be reconveyed. All the complainants and defendants were residents of the 
same State (Ohio). This court said: "No doubt is entertained by the court, 
that jurisdiction of the case may be sustained, so far as to stay execution on 
the judgment at law against Dunn. He Is the representative of Graham ; and 
although he is a citizen of Ohio, yet this fact, under the circumstances, will not 
deprive this court of an equitable control over the judgment. But beyond this, 
the decree of this court can not extend. Of the action at law, the circuit court 
had jurisdiction ; and no change In the residence or conditions of the parties can 
take away a jurisdiction which has once attached. If Graham had lived, the 
circuit court might have issued an injunction to his judgment at law, without 
a personal service of process, except on his counsel ; and as Dunn is his repre- 
sentative, the court may do the same thing, as against him. The injunction bill 
is not considered an original bill between the same parties, as at law; but. If 
other parties are made In the bill, and different interests Involved. It must be 
considered, to that extent at least, an original bill ; and the jurisdiction of the 
circuit court must depend upon the citizenship of the parties. In the present 
case, several persons are made defendants who were not parties or privies to 
the suit at law, and no jurisdiction as to them can be exercised, by this or the 
circuit court." So far as It shows the distinction between an original bill and 
one that Is not to be so considered, the case Is in point upon the present question. 
The reference to " privies '* must be taken in connection with the subject matter, 
which In that case was the ownership of land. 

No case to which we are referred, nor any other that we have found,* goes 
to the extent of sustaining as an ancillary proceeding a bill interi)oseil for the 
purpose of obtaining a decree in personam against a party uikui the ground 
that he had partlclpate<l In the <lefense of a previous action against another 
party so as to become bound upon the doctrine of res judicata. Kelley v. T. L. 
Smith Co., C. C. A., seventh (196 Fe<l., 466), Is referred to. In that case 
Kelley, a citizen of New York, and McConnell, a citizen of Illinois, had com- 
menced an action In a Wisconsin State court to compel the secretary of the 
Smith (vo. to transfer certain shares of .stock standing In Kelley's name to 
McConnell, as his assignee. A firm of Milwaukee attorneys brought the action, 
and an attorney connecte<l with that firm was In possession of the certificate as 
agent of McConnell. Thereupon the company and its secretary filed In the 
United States Circuit Court a bill asserting that the equitable title to the 
shares was Involved In a suit already pending In that court, to which the com- 
pany was a party defendant; that thus different parties. In different courts, 

I I I 1^— ■■i..ri.i ■■■ .!■ !■■ .. ■■ . .. 

1 See Minnesota Co. v. St. Paul Co., 2 Wall., 609. 633 : Freeman v. Howe, 24 How., 450, 
460; Krlppendorf r. Hyde. 110 U. S., 276, 2Sr> : Clarke r. Mathewson, 12 Pt»t., 164, 171; 
Wobb V. Barnwnll, 116 U. S., 193, 1P7 ; Covell r. Heymnn. Ill U. S., 176. 179: t>ewey »•. 
West Fairmont (;as Coal Co., 123 U, S., 329, 333; (Sumbel v. Pitkin, 124 U. S., 131, 
144 ; Morgan's Co. v. Texas Central Railway, 137 U. S., 171, 201 ; Byers v. Mc.\uley, 149 
r. S., 608. 614 ; Root v. Woolworth, 150 IT. S., 401. 413 ; White r. Ewlng, 159 U. S., 36, 39 ; 
Carey r, Houston & Texas Railway, 161 T'. 8„ 115, 130; Wabash Railroad v. Adelliert Col- 
lege, 208 V. S., 38, 54; Cortes Co. v. Thannhauser, 9 Fed.. 226; CrelUn v. Ely, 13 Fed., 
420 ; Abraham r. North German Fire Ins. Co., 37 Fed., 731 ; Oasquet t*. Fidelity Trust & 
Safety Vault Co., 57 Fed., 80. 
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were Insisting that complainants transfer the same shares to each, and if com- 
plainants should comply with the demand of either they would he unable to 
transfer the shares to the other if so ordered by a court decree, and that they 
had no Interest in the shares and were willing to transfer them to the party 
found to be the owner. On the showing that Kelley and McConnell were not 
to be found in the district, and that the stock certificate was within the dis- 
trict, in the hands of their attorneys and agent having authority to assert and 
preserve their rights, the court ordered the subpoena and the notice of applica- 
tion for an Interlocutory injunction to be served, and they were served upon 
said attorneys and agent. The circuit court overruled a demurrer, and the 
court of appeals sustained this decree, not, however, upon the ground that the 
suit was an ancillary proceeding in aid of the court's jurisdiction In a pending 
suit, but upon the ground that as an independent and original bill it presented 
a subject cognizable in a circuit court of the United States, and that although 
Jurisdiction In personam could not be acquired by service of process under 
equity rule 13, because of the absence of the defendants, substituted service 
w^as permissible under the then equity rule 90 by analogy to the English prac- 
tice. Without intimating any view as to the correctness of this reasoning, It Is 
sufficient to say that the decision has no pertinency to the question here pre- 
sented. 

Upon these grounds we are of opinion that substituted service of process 
against OgUvie was Inadmissible, and that the district court did not err in 
quashing the service and setting aside the proceedings based thereon, nor in 
refusing appellant's petition for enforcement of the decree against him. Final 
orders affirmed. 

(Thereupon the committee adjourned.) 



LiBBABY OF CONGBESS, 

CJopYBiGHT Office, 
Washington, May 11, 1916. 

Deab Sib: I beg to resjwnd to your note received yesterday. In which you 
submit the following three questions as to the construction placed by the 
Copyright Office on existing copyright laws In the administration of these laws : 

1. If a publisher were to Issue a noncopyrighted work under a certain title, 
would you refuse to register for another person another work for copyright 
because of the fact that the later work carried the Identical title of such prior 
work? 

2. If the period of copyright has expired on a copyrighted work, does your 
office refuse to register a later work for copyright for another person because 
of the fact that the later work carries the Identical title of such prior work? 

8. If a publisher has published a work and duly registered the same for copy- 
right, does your office during such period of copyright refuse to register for 
copyright for another person another work because of the fact that the later 
work carries the identical title of such prior copyrighted work? 

The categorical answer to each question Is " No." 

1. I have underscoretl the words in your questions which make clear that In 
each case the later work subniitteil for registration is a different work from 
the prior work. I beg also to say in explanation (but not to qualify the negative 
replies) that In the first supposed case as the prior work was not copyrighted 
the office would have no record of the earlier use of the title, and would prob- 
ably be unaware that the later work had duplicated that title. But if the 
claimant of copyright In the later work should Inform the office of his use of 
the title of the earlier work that information would not oblige the office to 
refuse to register. 

2. In the second supposed case, although the title of the prior work would 
be of record In the office, It Is probable that the attention of the office would 
not be directed to the former expired copyright under the same title. Again, 
however. If notice were given the office of the duplication of the title, It would 
not Imply any obligation to refuse to register. 

3. In the third supposed case It Is more probable that the office upon receipt 
of the later work would have Information that copyright was already claimed 
for a work of a similar title, and in such cases the office, before making regis* 
tratlon, might deem it desirable to notify the claimant of the duplication of 
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title in the case of an unpublished work (e. g., a drama or a musical composi- 
tion or a lecture). This, however, would be for the purpose of enabling him 
to change his title if he thought it might be advantageous to do so. If he 
insisted upon his right of registration under the title he had selected, notwith- 
standing the previous registration of another work under the same title, the 
registration would be made. 

I will state as of possible interest in this connection that in the case of 
vrorks such as dramas, novels, and popular musical compositions, the same 
title is sometimes used not only once or twice but not uncommonly a dozen 
or more times. 

In response to your request for any statement or suggestion covering the 
form or substance of the proposed legislation, I beg to submit the following 
considerations : 

The bill declares two things: That at the expiration of copyright in a book 
(1) no superior rights of any nature whatsoever to the matter which has been 
the subject of copyright (i. e., the text, illustrations, etc.) shall continue to 
exist; and (2) the name or title of the book shall fall into the public domain 
and thereafter be forever free to the unrestricted use of the public. 

1. The copyright statute is an affirmative enactment by Congress granting 
the rights enumerated in it to the authors or proprietors of literary and artis- 
tic work for th^ terms expressly provided, and upon certain conditions. Any 
rights or benefits secured by virtue of the copyright law must terminate at the 
expiration of the term, and the original text of a copyrighted book at the end 
of the term falls into the public domain. It is not usual to follow affirmative 
legislation by a negative. Interpretative act of this character. It seems not 
only unusual, but it may contain an eleineut of danger, by raising a question of 
interpretation, namely, whether other rights secured under the copyright act, 
not especially declared in this act to be in the public domain, may not still con- 
tinue in force after the expiration of the copyright term. 

2. If any " superior rights ♦ ♦ ♦ to the name or title " of any book 
existed, such as would be abrogated by this proposed act, such rights in the 
name or title could not have been created by the provisions of the copyright 
law, and it would make no difference whether the book had been copyrighted 
or not, or whether such rights were claimed during a copyright term or after 
that term had expired. In that case a provision proposing to limit them should 
not, it seems, be embodied in an act to amend the copyright statute. 

Respectfully, 

Thorvald Solbebg, 

Register of Copyrights, 
Hon. Martin A. Morrison, 

Chairman Committee on Patetits, 

House of Representatives, 

Washingtofiy D. C. 

P. S.— I return herewith the typewritten sheets containing the stenographic 
report of the hearings on this bill. T. S. 



MR. 0GIL\1E*S COMMENT .ON MR. SOLBERG'S LETTER OF MAY 11 TO MR. MORRISON. 

Hon. M. A. Morrison, Chairman. 

Dear Sir: 1. Mr. Solberg and I agree that the categorical, and truthful, 
answer to each of the three questions propounded by you to him is " No." But 
what have the conditions outlined in those questions to do with the matter 
now under consideration; which is, if one secures a copyright, whether that 
person or any other one is, because of that copyright, entitled to rights of an 
exclusive or semiexclusive nature after eht expiration of the copyrights, and 
therefore of the period of legal monopoly, or whether the phraseology' of the 
Constitution, namely, " for limited times," shall have its proper application as 
regards the statutory monopoly? Nothing to do with it whatever, so far as I 
can see. Mr. Solberg confuses the points— honestly, however— that the United 
States courts in some districts have decided in one way and those in another 
district have decided in another way as they became confused because of the 
persuasive misleading eloquence of attorneys for those who want perpetual 
Instead of " limited times " rights. The purpose of the proposed amendment 
is to put in words the clear, unmistakable construction that Mr. Justice Day 
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places uix)n a rather obscure point in the present law's phraseology, and I 
trust that each member of your committee will read with the utmost care 
the declsifm of the Supreme Court in the case of G. C. Merrlam Co. t\ Syndi- 
cate Publishing Co., which decisitni is printed as an appendix to this hearing. 

2. I quote from another part of Mr. Solberg's letter, as follows, and answer 
his statement made therein by asking a question. ** Any rights or benefits, se- 
cured by virtue of tlie copyright law must terminate at the expiration of the 
term, and * * *. fall into the public domain." 

If that is true, and it was no doubt the intent of Congress when it enacted 
the law, why not say so in language so clear and plain that no one can misunder- 
stand it? That clarity is the sole purport of Mr. OldfieUrs bill. The courts 
have said that the name by which a patented or copyrighted article is known 
during the perio<l of monopoly falls into the public domain, along with the 
article, upon the expiration of the monopoly. Monopolists have not been will- 
ing to accept that ruling as flnQl and have used the courts to combat competi- 
tion and make it so expensive as to kill it off and thus continue their monopoly, 
and it is that difficulty which competitors face that is sought to be overcome. 
If a perpetual right be sought, a way to secure it is by constitutional amend- 
ment, not by legislation or by an opposition to an honest attempt to clarify an 
existing law. No other point raised by Mr. Solberg is any more difficult to 
answer, but I shall confine myself to only one. Objection was raise<l to the 
breadth of phraseology In the bill when first presented to the last Congress. 
Its sponsors, wanting only that which is just and right, then confined their 
request to " books " only. The objectors then object now, through Mr. Solberg, 
to the narrowness of the request (see the third section of Mr. Solberg's 
letter), but certainly if, as Mr. Solberg writes, ** the same title Is used not only 
once or twice, but not uncommonly a dozen or more times," no harm can come 
to the public, because a law says it is right that a title may be used in the 
manner he says it is now being used. 
Yours, very truly, 

Geobge W. Ogilvie. 



FtTNK & WAGNALLS Co., PUBLISHEBS, 

Now York, May 9, 1916. 
Hon. Martin A. Morrison, 

Chairman Committee on Patents and Copyrights, Washington, 7>. C. 

Gentlemen : In accordance with the permission granted by your chairman 
at the hearing May 3 on the bill H. R. 3053, I desire to add the following state- 
ments to be incorporated into the record. 

I represent the publishing house of Funk & Wagnalls Co., publishers of the 
Funk & Wagnalls Standard Dictionary and other works of reference. This 
dlctionarv alone when first published over 20 years ago represented an invest- 
ment of $960,000. The new edition published in 1915 represents an additional 
Investment of $425,000. 

The statement made at the hearing before your committee by Mr. Ogilvie 
(which he would not allow me time to correct, though I requested it) to the 
effect that this dictionary was simply a revamped Webster's Dictionary is 
entirely incorrect. The plan of revising W^ebster's Dictionary was, it is true, 
at one time under consideration by Funk & Wagnalls Co., but it was discarded 
entirely and the Funk & Wagnalls Standard Dictionary was built up de novo with 
the aid of hundreds of experts, and it represents an enormous expenditure for 
original editorial work. ^^ ^ , ^ ,,^ 

If the bill H. R. 3053 were to become law, the entire name Funk & W ag- 
nails Standard Dictionary " might be appropriated at the expiration of copy- 
right on the first edition and be used by anyone for a reprint of that first 

edition. 

That this would work an imposition upon the public may be readily seen 
from the fact that a dictionary must grow as the language grows, and thus the 
name " Funk & Wagnalls Standard Dictionary " if applied In 1950 to a work as 
originally published in 1894, would be misleading to the public. 

This dlctionarv, as originally publishtHl, defined some 300,000 terms. As pub- 
lished to-day it' defines some 4r»0,000 terms, representing the growth of the 
language in 'a little over 20 years. At the same rate of growth the dictionary 
will Include in 1950 more than 6(K),(XK) terms, or twice as many us were included 
in the first eilition. Y^et this bill would make it possible to reprint that first 
edition and sell it to the public dealer under a name and in a guise that would 
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render It indistin^ishable to the general purchaser from the expanded diction- 
ary of (300,000 terms. 

The demand for the proposed change In the copyright law appears from the 
hearing on May 3 to rest solely upon the difficulties which the publishers who 
have reprlntetl the early edition of Webster's dictionary and desire to sell It 
under that n^me, have encountered as a result of litigation. 

I suggest that there is to-day a tribunal which has power to avert any In- 
justice these reprint publishers claim to have endured as a result of unfair 
competition at the hands of the Merrlam company. That tribunal is the Feileral 
Trade Commission. If the reprint publishers can prove that they have suf- 
fered from " unfair competition '* let them apply to and ask for a remedy from 
the Federal Trade Commission, Instead of seeking to change the copyright law 
and the court decisions thereunder In a way that will jeopardize many millions 
of dollars of capital lnveste<l by other publishers who have been no party to 
the proceedings of which they complain. 

The act under which this commission was appointed, and Is existing, author- 
izes It to institute procee<lIngs to remedy just such alleged wrongs, and pro- 
vides ways for an expeditious and final determination of such controversies. 

That the commission will take cognizance and jurisdiction of the controversy 
is evident from the fact that during last month It took jurisdiction and Issued 
a complaint In a similar matter arising under the patent law. 

The courts (In passing upon the controversy which the proponents of the 
amendment under consideration say the amendment will terminate) have uni- 
formly held that the controversy Is not one of " copyright " but one of " unfair 
competition." 

I refer you to the first and last cases decided by the courts : Merrlam i\ Hol- 
lowav Pub. Co., 1890 (43 Fed. Rep., 450) ; Merrlam t\ Syndicate Pub. Co., 
1913^207 Fed. Rep., 515) ; same case, 1915 (237 U. S., 618). 
Respectfully submitted. 

Edwabd J. Wheeler. 



PUBLTSHERS REPRESENTED AT THE HEAKING OF MAY 3, 1010, BEFOKE THE PATENTS 

coMMin^a: by mb. oeorge haven putnam, secretary of the American 
publishers' copyright league. 



American Book Co. 

American Law BcK)k Co. 

Appleton, D., & Co. 

Brentanos. 

Berlin Photographic Co. 

Century Co. 

Chicago Directory Co. 

Catholic Encyclopaedia. 

Dodd, Mead & Co. 

Dillingham, G. W., & Co. 

Dutton, E. P., & Co. 

Dltson, C. H., & Co. 

Doubleday, Page & Co. 

Dana Estes & Co. 

Detroit Publishing Co. 

Doran, George H., & Co. 

Duffield & Co. 

Funk & Wagnalls. 

Glnn & Co. 

Harper Bros. 

Holt, Henry & Co. 

Houghton, Mifflin & Co. 

Longmans, Green & Co. 

Little, Brown & Co. 

Llpplncott, J. B., & Co. 



Lawyers' Cooperative Publishing Co. 

MacmlUan & Co. 

Manzl, Joy an & Co. 

McClurg, A. C, & Co. 

Merrlam, G. & C, Co. 

Novello, Ewer & Co. 

Oxford University Press. 

Publishers* Weekly. 

Putnam's, G. P., Sons. 

Pott, James & Co. 

Press Publishing Co. 

Price. Lee & Co. 

Paget, R. Harold. 

Revell, F. H., & Co. 

Rand, McNally & Co. 

Scrlbner's, Charles, Sons. 

Stokes, F. A., Co. 

Sliver, Burdett & Co. 

Schlrmer, B., & Co. 

Sturgls & Walton. 

Schuler, Eric. 

Warne, Frederick, & Co. 

West Publishing Co. 

World Book Co. 



